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A man sits as many risks as he runs’’—uoreavu 


— is inseparably linked with 
the daily round of duties and plea- 
sures. You can no more escape the one 
than the other. 

Accidents injure over 27,000 people 
every 24 hours. What if such an injury 
should prevent you, from working and 
play havoc with all your present and 
future plans! 

Are you prepared for the financial 
strain of those long, unproductive 
weeks, perhaps months, of convales- 
cence? 

The capital that enables you to earn 
an income today is you. It should be 
adequately insured against loss through 
disability or death by accident 


The physical effects of an accident 
must be left to chance. The financial 
loss can and should be anticipated 


Aitna Accident Insurance 


provides weekly payments for partial 
and total disability. 

provides liberal sums for loss of 
life, eyesight, arms, hands, fingers, legs 
and feet. 

makes special provisions for the 
payment of doctors, nurses, hospital bills, 
operation fees, etc. 

You can ill afford to take chances 
when your welfare and that of your 
family is at stake. Aitna-ize your income 
today. 


“a 


Ask Any Aitna-izer 


“ETNA LIFE 


INSURANCE COMPANY 


and affiliated companies 


AETNA CASUALTY AND SURETY COMPANY 
AUTOMOBILE INSURANCE COMPANY 
of Hartford, Conn. 
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erence clauses, redemption clauses and relations between the various classes of stock, on the 
most modern and most workable lines that recent practice has developed. When a new business 
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the nearest office of The Corporation Trust Company for an outline of how we may assist you. 
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For Members American Bar Association 


A Set of United States Reports For $5%.. 


Only 200 Sets for A B. A. Members 


Think of it! 
$5.00 Down 


and 


$5.00 Per Month 


Nothing like it ever offered 
in the history of Law Books 





Piiills 111) oe 
&Stege8 24 a2 \2 YEARS 


25 234 235-24 


Worth the Price SSESSSESE BB cditiona 


as Rent SSa8E05 EE zi VO Magnes. - 


28 Compact Books 

2 Book Case Units 

99c Per Volume 

268.29 for 271 Volumes 





CAUTION! This is the only reprint of the Official Edition. Do not 


Confuse it with any Cheap Edition of Unofficial Reports. 





A verbatim Reprint of every Supreme Court The most valuable and exhaustive Annota- 
Decision on fine quality Bible paper. Legible tions to United States Supreme Court Re- 
print from new plates. Official pagination— ports are contained in the Briefs of Counsel 
not “star paged.” in this Official Edition Reprint. 


DELIVERIES NOW BEING MADE 


cay rior Release ncaimage ts ape tama -~ ee eee See 2 eee nm ewe 


The Banks Law Publishing Co. 
ee.  .  § )*). eeenennneee tenaesanekeonaenseesaeas m4 

Deliver to me, carriage paid, a complete set of United States Supreme Court Reports, Official Edition Reprint, consist- 
ing of volumes 1 to 271 Official Edition, in 28 books, at 99c per official volume, 271x99c—$268.29). I agree to pay for said 
books as follows : $5.00 with order and $5.00 a month until entire amount has been paid, 

Also enter my subscription for advance parts and bound volumes of the Reports of the United States Supreme Court, to 
be delivered to me as issued, for which J agree to pay $6.00 per year. Continue my subscription until otherwise advised. 

All books delivered under this contract remain the property of your company or your assigns, until same are paid for. 
In case of my failure to meet any one of said installments within 60 days after maturity, all of said installments remaining 
unpaid shall, at your option, immediatciy become due and payable. 

This order is subject to your approval. 
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National Conference on Reduction of Crime 


HE National Conference on the Reduction of 

Crime, called by the National Crime Commission 
and held at W ngton, D. (¢ on Nov. 2 and 3, 
brought together a large number of agencies dealing 
with the problem and many representatives of civic, 
professional business organizations vitally inter- 
ested therein. It was by far the most striking attempt 
that has yet beet le to coordinate the work of many 


each the advantage of the ex- 


hers. The record of 


bodies and to afford to 


perience of the the proceedings 


of the confere: ws what extensive and important 


' 


fields were covered bv the discussions. It furnishes 


a valuable compendium of what has been done as well 
as of plans for carrying on the work. 
The conference was called to order by Hon. F. 


Trubee Davison, Assistant Secretary of War, and at 


the first session a paper by Hon. Richard Washburn 
Child on “The Year’s Fight Against Crime in the 
U. S.” was read. Mr. Child was not present, being 


abroad at the time. The general subject for this ses- 


sion was “The Work and Plans of State and City 
Crime Commissions and Crime Committees.” Hon. 
Edwin R. Keed f Philadelphia, one of the reporters 
for the American Law Institute, presided at the second 


session, at whicl general subject for discussion was 
“The Elimination of the Receiver of Stolen Goods.”’ 
Hon. Sam Lewinsohn presided at the third session, 
Wednesday evening, and the general subject then dis- 
cussed was “The Prison Labor Problem.” The sub- 


Parole” was considered Thursday 
over by Mrs. John D. 
General Federation otf 
of the Hon. 


ject of “Pardon 


morning at a ses ided 


presided 
Sherman, President of the 

Women’s Clubs. Sec 
Hubert Work, had the chair at the 
which was devoted largely to a consideration of “The 


Substitution of Scientific Ifental Examination of 


Interior, 
afternoon session, 


679 








Present Svstem of Paid 


Expert 


Prisoners for the 
Medical Testimony.” 

A dinner was given to the conferees on Thursday 
evening, at which Hon. Newton D. Baker presided. 
The following general subjects for the occasion ap- 
peared on the program: “Securing of Criminal Stat- 
istics by State Legislation,” “The Immediate Extension 
of the National Bureau of Criminal Identification,” 
“Report from the Committee on Permanent Coopera- 
Exchange of Information Between Crime 
Commissions.” We trust later to present some of the 
large amount of material gathered at this important 
conference. 


tion and 


Michigan's New Criminal Code 


ICHIGAN’S new Criminal Code, prepared by a 

Commission of Inquiry into Criminal Procedure, 
and submitted to and adopted by the recent legislature, 
embodies advanced features which many lawyers have 
long been advocating, according to a resumé printed 
in the San Francisco Recorder. For one thing, the 
judge may comment on the testimony and character of 
the witnesses, thus giving the jury the benefit of his 
knowledge and experience as the federal judges do. 
Some other features are: The defendant may waive 
jury trial if he so desires, after the practice now obtain- 
ing in Maryland; a simple statement of the offense is 
all that is necessary and technicalities in relation to 
necessary papers have been eliminated; the defenses 
of insanity and alibi can no longer be a surprise to the 
prosecution; separate trials of joint offenders is no 
longer a matter of right, but rests within the discretion 
of the Court; large discretion as to sentences is given 
the judge; probation cannot be granted to one twice 
convicted of felony, and a fourth conviction for felony 
carries life imprisonment; paroles cannot be granted 
to any but first offenders before expiration of minimum 








sentence without consent of trial judge; appeals are 
entirely within the discretion of the Supreme Court 
is expected to discourage frivolous 
appeals but secure a hearing for any case that ought 
to go up to tbe higher tribunal. “The leading judges 
and the press of the state were virtually unanimous in 
favor of the new code,” told, ‘and while the 
Commission had only a limited time for its important 
work, its members feel the code will permit an adequate 
test of the practicability of the recommendations mad¢ 
by the National Crime Commission and other sociologic 
bodies which have been advocating a thorough reform 
of criminal procedure in the various state courts.” 

The following were members of the Commission: 
Sherman D. Callender, a corporation lawyer of Detroit, 
chairman; George M. Dondon of Detroit, chairman of 
the judiciary committee of the Senate, vice-chairman ; 
Representative John M. Harris, 
lator and former probate judge 
attorney and author of a textbook on civil practice; 
Burnery E. Brower of Jackson, former state Senator 
for many years; James T. Upjohn of Kalamazoo, a 
physician and experienced legislator; Shirley Stewart 
of Port Huron, a former prosecuting attorney, 


a provision which 


e. we aré 


Boyne City, a legis 
Roy Herald, a Detroit 


Meeting of American Citizenship Committee 


HE American Citizenship Committee held a meet 
ing in Chicago on Nov. 28 to go over the field 
and map out plans. It was determined to consolidate 
in one leaflet the various leaflets which have hereto 
fore been put out concerning discussion of constitu 


tional subjects as a part of the observance of different 
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holidays. It will also contain matter put in leaflet 


uirman of the 


form when Hon. R. E. L. Saner was cl 

committee, suggesting special programs for the help 
of those holding meetings. There has been a remark- 
able demand for all of these publications, and many of 
them are now out of print. The foll wing members 
of the committee were present: Chairman F. Dumont 
Smith, Hutchinson, Kan.; John Lord O’Brian, Buffalo; 
}. Denver; Thomas J]. Norton, Chicago 


ag 


I ler sey, 


Committee on Conservation of Mineral Resources 
ETER Q. 
of the American Bar Association, National 

Building, Washington, D. C., announces the appoint 
ment by the Chairman of that Section, Gurney E 
California, of the following 
at the annual 


Nyce, Secretary of the Mineral Section 
Press 


Newlin, Los Angeles, 
Committee under the resolution adopted 
meeting of the Mineral Section of the 
Association held in Buffalo, New York: 

Chairman, Chester I. Long of Wichita, 
former United States Senator from Kansas and recent 
President of the American Bar Association 

James A. Veasey of Tulsa, Oklahoma, 
dent lecturer on the law of oil and gas at the Univer- 


American Bar 


Kansas, 


Non-resi 


sity of Michigan, and General Counsel of The Carter 
Oil Company, Tulsa, Oklahoma ; 
Warren Olney, Jr., of San Francis California, 


former Associate 
California ; 
James W 


tate 


Justice of the Supreme Court of 


Finley of Bartlesville, 


former District Judge and State Senator of 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pampbhlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Third Edition Including 1927 Amendments) 
by Josiah Marvel 
Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 300 pages. 


CORPORATION SERVICE COMPANY 


Delaware Trust Building 900 Market St. Tel. Wilmington 132 


Wilmington, Delaware 


Price $3.00 Postpaid 

















LAW BOOKS 


NEW and USED 
All Law Books of All Publishers 





Catalogue mailed on request 


Your correspondence solicited 
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Kansas, and | t General Counsel of the Empire Mr. Peter Q. Nyce as Secretary. It also appointed 

Oil Company, Bartlesville, Oklahoma Messrs. Henry M. Bates, James A. Veasey and War- 
F. C. Proctor of Houston, Texas, former General ren Olney Jr. as the representatives of the Mineral 

Counsel the lf Petroleum Company ; Section Committee on the General Committee consti- 
Henry M tes. Dean of the Law School of the tuted in accordance with the proposal made by Secre- 

University of M gan, Ann Arbor, Michigan; tary Work at the Buffalo meeting of the American 
Paul M resg of Los Angeles, California, Bar Association—that is to consist of three members 

Conese ( e Union Oil Company of Cali- appointed by the American Petroleum Institute, three 

fornia. Los Ans California: to be named by the Federal Oil Conservation Board 
Clesenc: wie Martinsburg. West Vir and three by the Mineral Law Section of the American P 

Bar Association 


inia, COe , . . 
its 53 The resolution appointing the three representa 


Dp sade .e i, The wal 

J ihe Coeur D'Al z Idaho, specialist tives by the Committee of the Mineral Law Section 
in the law ng eS pe —_ . provided that “the duties of the representatives of 

[he Resolution authorizing the appointment of this Mineral Section Committee shall be to counsel 
the above committee was as follows: and advise with the other members of said general 

“Res the Chairman of this section shall Committee in an endeavor to accomplish the latter's 
appoint a committee composed of nine members, to purpose; provided these representatives of the Mineral 
consider and report upon such laws and proposals re Section Committee are appointed upon the understand- 
lating to the conservation of min eral resources within jng that before giving approval to any measure de- 
the United States, as (1) such committee shall select, signed to accomplish the purpose referred to, they 
or (2) as shall be referred to it by the section or its shall refer the same to this Mineral Section Committee 
Council; which committee shall have authority and is for its consideration and determination. Upon any 
hereby directed t 1) cooperate in so far as may be such reference, the Chairman of this Mineral Section 


fe 
nstitution, By- Committee is requested promptly to call a meeting of 


consistent witl and ( 
tl \merican Bar Association, this entire Committee to consider the matter so re- 


Laws and traditior f the 
with other individuals and organizations having similar ferred. If it shall be impracticable to obtain the views 
- analogous purposes, and (b) to constitute and define of all of the members of this Committee at a meeting, 
the duties and methods of procedure of as many sub- the Chairman shall adopt any other method he may 
uy 


it from time to time neces- deem advisable to that end.” 
Immediately after passage of the above resolution 
Th t at Washington, D. C., on Dec. Chairman Long communicated the action to the Sec- 


1s va et 


committees as 1 
sary.” 


siding, and elected retary of the Interior 


( rT y : 
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We Announce 

HUBBARD’S 

FEDERAL INCOME TAX LAWS 
ANNOTATED 


By F. MORSE HUBBARD (of the New York Bar) 


; A monumental work of more than three thousand pages, by a lawyer experi- 
| 





enced in Federal Income Tax Law Practice. 


| 
The only fully annotated compilation of Federal Income Tax Laws, with an- i 
nual cumulative supplement. 


Some Outstanding Features 





: | 2. Acts arranged in chronological order. 





| 
| 
All income tax laws enacted by Congress since 1861. 
i 
! 


} 
3. Each Act treated separately, with its sections in proper ili] 
sequence. || 

| 





4. Every section of each Act fully annotated. ill 





{ 
| 
{ 
| 
5. Every decision, regulation and ruling in its proper place in 
the context to which it relates. WI 
6. Amendments to statutes and regulations clearly shown and WA 
} | 








fully explained. 
7. Effect of decisions and rulings on previous decisions and rul- 


ings clearly indicated. 
8. Comparison of one Act with another made easy. 


Ili 9. Nothing but official material in the text, all editorial com- 


ment being in footnotes. 
10. Appendix containing miscellaneous statutes. 


11. Forms used under all the modern Acts. | 
12. Tables and finding lists. HI, 
13. Comprehensive topical index. 
| 14. Annual cumulative supplement service—always up-to-date. . 




















When you see HUBBARD’S FEDERAL INCOME TAX LAWS ANNO- 
TATED you will understand what we mean when we say that it is the only real 
LAWYERS’ REFERENCE BOOK on the subject. 


Write to us, or to your own law book seller, for 12-page descriptive pamphlet 
showing specimen pages of the book and stating terms of subcription. 


Ready for delivery in January. 
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THE SACCO-VANZETTI CASE FROM A CANADIAN 


VIEW POINT" 





Conclusions Reached by Jurist After Examination of Record in Famous Massachusetts Trial 
—Things That Strike Canadian Lawyer as Odd in Proceedings—Various Parts 
of Testimony Considered—Conduct of Judge and Prosecutor—Motions 
for New Trial—Governor Fuller’s Course 


By THe HonouraABLE WILLIAM RENWICK RIppELL, LL.D., D.C.L., Etc. 
Justice of Appeal, Ontario 


URING the early part of the present year, the 
Sacco-Vanzetti case in Massachusetts attracted 


the attention of the whole civilized world, chiefly 
by reason of the extraordinary and illogical attempts 
by Socialists, actual or pretended, to influence the 


Executive to exercise the prerogative of mercy. These 
attempts were generally actual or threatened destruc- 
tion of property, and consequently, as any well balanced 
mind would recognize, much more likely to render it 
impossible for a self respecting Executive even to think 
of showing clemency to the convicted prisoners, which 
would naturally be considered as the result of such 
methods of persuasion. 

But there was much more than these ever-recur- 
ring outrages filling the public press from day to day 
—many men and women of high standing were con- 
vinced that the men had been wrongly accused and 
unjustly convicted. Many journals of the best class 
joined in this opinion: to quote from one only, Satur- 
day Night of Toronto, an influential journal of high 
standing, in its issue of September 2, 1927, said: 
“Sacco and Vanzetti were convicted on evidence that 
would not have been entertained for one-half hour in a 
British court of law;” and, in the previous issue of 
August 20, it said: “Identification by eyewitnesses of 
the murder was so negligible that no Canadian or En- 
glish Judge would have hanged a cat on it.” These 
views are apparently based upon an article in the Af- 
lantic Monthly for March, 1927, by Felix Frankfurter 
entitled “The Case of Sacco and Vanzetti.” 

I was led to consider the case from a Canadian 
point of view; and have been put in possession of 
all the proceedings in the case. While I have a 
fairly wide acquaintance with the Judiciary of the 
United States, I have not met Judge Thayer, the Trial 
Judge, and know nothing of him except through the 
printed record of these proceedings 


This paper is written in no missionary or polemic 
spirit—if there be occasion to compare our law or prac- 
tice, it will not be to assert its superiority or to recom- 
mend its adoption by others. It is said that every 


country has the government it deserves; it is quite 
certain that every free country has the law it desires— 
I mean really does desire, not simply says it desires. 
Where I suggest the superiority of our law or practice, 
I mean superiority for Canadians: Americans are per- 





, 


*In view of the importance of the case and the interest 


that naturally attaches to the viewpoint of an unbiased and 
competent critic residing in another country having the same 
general system of law as our own, the Editor of the JourNnaL 
requested this article from Mr. Justice Riddell of the Ontario 


Bench 


fectly capable of selecting what is best for themselves 
without any assistance from a Canadian. 

Nor do I deal, except incidentally, with the ques- 
tion whether in very fact these men are not or may not 
be the victims of a tragic mistake ; in the law of Massa- 
chusetts, as in the law of Canada, granted that there 
is real evidence, the question of guilt or innocence is 
for the jury alone—in Massachusetts, indeed, the 
Judge is prohibited from even expressing an opinion 
on the facts, whereas in Canada, he may do so, pro- 
vided that he makes it clear that it is in no way binding 
on the Jury but that they must decide the facts accord- 
ing to their own view of the evidence. 

It is quite outside of my purpose to deal other 
than incidentally with the extrajudicial proceedings 
whereby the Governor endeavored to make as nearly 
certain as possible of the guilt or innocence of the 
accused through enquiry personally and by a Commis 
sion. 

I propose in this paper to examine the proceed- 
ings and state how they appear to a Canadian, giving 
an occasional reference to our Canadian ways of doing 
things—and write as much for Canadians as Ameri- 
cans, if not more so. 

It is pleasant to see the courtesy observed in the 
Court, the mutual respect of Bench and Bar, and the 
friendliness towards each other of the contending 
Counsel (“Attorneys” they are called, in a different 
terminology from ours—our “Attorneys,” except 
County Crown Attorneys, could not appear as 
Counsel.) 

Like the old English Sergeants-at-Law, the Coun- 
sel in the Massachusetts Court call each other 
“Brother,” corresponding to our “Friend” or “Learned 
Friend,” though I think a Canadian “Learned Friend” 
would be startled to hear himself in Court called 
“Fred” by another Counsel, as happened at least twice 
in Judge Thayer’s Court. 

There are some technicalities which I fail to under- 
stand, perhaps relics of a rigid practice. E. g., a girl 
who had in the Quincy Court below said of Sacco: 
“I don’t think my opportunity afforded me the right 
to say he is the man,” in the Trial Court said positively 
that he was the man: Counsel asks, “how do you recon- 
cile in your own mind the answers which you made in 
the Ouincy Court and in this Court?” Coun- 
sel for Vanzetti objects and the Court says: “the 
phrase ‘in your own mind’ is objectionable.” I won- 
der why? 

It strikes an Ontario lawyer as odd that Counsel, 
on having an objection’ overruled, asks the Court to 
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McAnarney filed an Appearance for Vanzetti alone 
[his is a practice not known with us—no formal 
\ppearance is required: the accused is arraigned; if he 
pleads, Not Guilty, the Clerk enters po. se. on the 
k of the Bill of Indictment, and the case is at issue 
We do not even ask him how he will be tried: we con 
ler that by pleading Not Guilty he “puts himself 
pon his country”; we think that this is sufficiently 
expressed by “po. se.” and see no necessity for “ponit 
sese super patriam” or its equivalent in English 
ame a proceeding wholly foreign to our 
practice: Counsel for the prosecution and for the a 
cused attended the Judge in Chambers, May 31, befor: 





iny proceedings in open Court, and “took up with the 
Court in chambers the question of ‘withdrawing the 
plea of Not Guiltv and (1) filing demurrers or 
behalf of both defendants in both cases and (2 
the filing of an application for a separate trial 
; . Oi both cases and (3 ) the filing of 
ema! ra | of particulars on behalf of both de 
fendants in both cases 32 
[he proposed Demurrer is to us a startling do 

ment—it claims that the Indictment is “so uncertain 
indefinite, contradictory and ambiguous that the de 
fendant cannot adequately or at all prepare his de 
fense ” it is uncertain, etc., etc., in particular 
umbered from a to #: we may take ¢ as a sample 
f the fatal uncertainty, etc., alleged ‘it cannot be 


ascertained from said Indictment what was the 


make, size or caliber of the said bullet alleged to have 
‘ , ' e . 9” 
en discharged from said loaded pistol Argu 


1 on behalf of both defendants 


nent wv presented « beha 

but ruling was held in abeyance until after the Turvy 
should be secured. Thereafter the Trial was pr 
eeded with without objection: and though the non 


lecision on Demurrer was made a ground of complaint 


n one of the numerous motions against the conviction 
1 


t was held that the accused by not pressing for a deci 
sion but going to trial on the merits, had waived the 
lemurret Commonwealth v. Sacco (1926 255 


Mass. 369 at pp. 411, 412: and no one will dispute the 


.ccura this decision. (R. v. Seguin, 20 C. C 

69: R. v. Hoo Sam, 19 C. C. C. 259). And that the 
fect. if any, was cured by verdict is equally certain 

R. v. Watters (1848) 1 Den. C. C. 356; R. v. Masor 
1872) 22 U.C. C. P. 246 


N 1 ubt, €: unsel was W ell advised not to press 


u 


the Ter urrer: in our Courts it wre uld he considered 

trivial and absurd. and would be instantly overruled 

while Counsel would think himself fortunate if he 
| | 7 

escam ridicule 


‘A Jury then had to be found, and it should have 
been selected from the Venire, our Jury Panel, of 500 
The selection of a Jury in American Courts is a never 
failing, never-ceasing marvel to Canadians. I have 
never known a Jury Panel to have more than 60 names 
-r but once heard a Challenge for Cause—if a Chal 


enge for Cause were made in a Court in which I pre 
sided, I should have to send for a law-book to know 


w to proceed; it is not permissible to ask the chal 
uryman any question and any ground of ol 
tion must be proved a unde. (R. v. Peter Cook 
13 St. Tr. 334: R. v. Edmonds (1821) 4 B. & Ald 
471, 492: see my article “The Duel in Early Upper 
Canada.” 6 Journal of Am. Just. Criminal Law, etc., 
July, 1915, p. 173 What is done is for Counsel who 
object to anv jurvman for cause, to mention the cause 
privately to Crown Counsel, and, if there is anv real 


-ause, the jurvman is at once excused. I have done 




























































686 


this a score of times as Counsel for the Crown or the 
defense and never heard of refusal 
In Massachusetts, however, by 
juryman is asked five questions by the Court—in this 
case, the an impressive and 
unexceptionable address to the Jury Panel as to the 
questions, their import and significance, and the duty 
of the jurymen to answer them “it telligently 
truthfully and conscientious: 
Seven jurymen were accepted from the 


dispute 


Statute, each 


Presiding 


Panel of 


500; and the Commonwealth and the defendant had 
each 29 challenges left. With us, the Sheriff would 
have been directed to call Talesmen forthwith from 
the body of the Courtroom Code, S. 939: Tre- 


panier v. Rex, 19 C. C. C. 290 [ once and only once 
saw this done and I am not like to forget the re- 
marks by Chief Justice Armour to me, the Crown 
Counsel, for rendering it necessary by exercising my 
right to direct jurymen to “Stand Aside.” 

The Court directed the Sheriff at Dedham to re 
turn a sufficient number of Talesmen—and called it 
a day. 

The Sheriff sent Deputies t x towns, each with 
instructions to get a certain number; and they got 
some 175, some being obtained from a Masonic meet 

the number was 


en next morning 


ing, but all being on the 
apparently made up to about 200 wl 

was taken to the 
the 200 his ad 


the Court met at 10 a 

array but the Trial Judge repeated t 

dress to the 500; certain other questions were allowed 
to be addressed to them; and the task of completing 
the twelve was taken up: the five required jurymen 
were obtained and the Court adjourned after 1:35 
a. m., next morning 

Each defendant was allowed 44 peremptory chal 
lenges to our 20 (Code, s. 932) 

I have never but once seen it take more than half 
an hour to obtain a a murder case—the 
single exception was in a murder case tried before me 
in Toronto in April, 1927, against two jointly charged 
who severed in their defence. I had unwiselv excused 
some jurymen from attendance and before the Sheriff 
could procure their attendance some time elapsed and 
we took nearly 48 minutes in all to procure the Jury 

A motion was made on beh uf of Sacco fora sepa- 
rate trial on several grounds, perhaps the most impor- 
tant of which was that Vanzetti had, the previous De- 
cember, been convicted (in another County) of assault 
with intent to rob and to murder. The application was 
refused as it probably; uuld have been in our Courts; 
and it is hard to see how Sacco was in fact prejudiced 
by such refusal. 


voters ist 


m ( fecti n 


Jury even in 


Both Indictments were tried together—a course 
disapproved in our Courts, but apparently followed 
without objection in this id certainly without 
injury to the accused nother iriation from our 
practice was that the Jurors were sworn colle 
tively: but that was by agreet ‘ 


(During the week in which this is written. mv 
Court has expressly disapproved the trial of more than 
one Indictment at a time 

Coming now to the facts in the case 
mon ground that Parmenter, the Cashier for Slater 
and Morrill, and Berardelli, his cuard 
front of the factory of at 
South Braintree about 3 p. m. of April 15. 
some or one of a group of armed men. who ri 
them of over $15,000 in two boxes. and 


it is com 


were shot in 


then escaped 


with their booty in an automobile, then on Pearl Street 
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Vanzetti 


was traced 


The sole question was whether Sacco and 
were of that group. None of the money 
to them—or, so far as appears, to anyone else 

The evidence is very voluminous, the trial lasted 
for some seven weeks, the verdict of Guilty | 
found against both on July 14, the prosecution having 
called fifty-nine witnesses and the defence 


being 


ninety-nine 





The extraordinary length of trials in some Amer 
d 5 
ican Courts, we never cease to w at I have 


never seen a murder case except one last in our Courts 
as long as four days: that protraction was due to the 
calling of about fifty experts which was the 
Parliament at the next Session limiting the number of 
expert witnesses to five (except by order of the Court.) 
Canada Evidence Act, R. S. C. (1906). c. 145. s. 7 

I have looked up my record of the last case of 
murder tried before me and find that it took nearly 
three days: it was the trial of a man and a woman 
for the alleged murder of the woman’s husband, and 
took an unusually long time, the prisoners severing in 
their defence 

In the Sacco-Vanzetti case, the evi 
tification was such as could not have been withdrawn 
from the Jury by any Judge; but it can not fairly be 
called strong 


cause oO! 


lence Or 1den- 


As to Sacco, a young woman,, M S., who at 
the time of the murder was working with Miss D., 
heard the shots, ran to a window and v the murder 


car some 60 to 80 feet away running at 15 to 18 miles 


per hour, keeping it in view some 30 feet or so. She 


identified Sacco as one of the occupants—‘“she saw 
only one man in the automobile and that was the man 
(Sacco) she pointed out to the Jury.” She gave 
a full description of the man she saw and was positive 


certain 


he was Sacco 
he is the man.” 





“I am positive he is t 


Her positive evidence was not shaken by the vig- 
orous and searching cross-examination ; but its weight 
might be considered affected by the facts that in the 


Quincy Court on May 26, 1920, a year before, she 
had sworn: “I don’t think my opportunity afforded 
me the right to say he is the man’; and that, in that 
Court, in answer to the question: “Do you say this is 
the man?” she answered: “I will not swear positively.” 
It cannot be said that her explanation is wholly con- 
vincing as to the reason for her change of attitude: 
“From the observation I had of him in the Quincy 
Court and the comparison of the man, I saw in the 
machine, on reflection, I was sure he was the same 
man.” This was a proper subject for comment and 
argument before the Jury; but the Jury, after all was 
said, was the sole judge of the credit to be given to 
the evidence and no Court could witl 
Jury or find fault with the Jurors whichever vi 
took of its credibility. 

Miss D., who was with Miss S. at the time of the 
murder, swore that Sacco was one of the men i 
car; she saw him in May at the Brockton Police Sta- 
tion 














But at the Quincy Court, in answer t ques- 
tion: “Do you say positively that he is the m ” she 
said: “I don’t say, positively’—although a short time 
before she said, “Yes, I do,” in answer to another 
question: “You say this (i. e., Sacc is the man vou 

uw that day?” 

At the Trial, she at the very end of her evidence 
said that she never at any time had any doubt of her 
identification of Sacco; she had already in answer 


least was ordered to be) stricken 
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out (whatever that may mean) explained her answers: 
“At the time, there (i. e., at Quincy) I had in my own 
mind that he was the man, but on account of the im- 
mensity of the crime and everything, I hated to say 
right out and out. I knew he was the man and still 
I didn’t want to say, knowing as I knew it would be a 
deliberate lie, according to my own mind, but still I 


at 


hated to say right out and out, so I just put it in that 
way’—which certainly does not seem very convincing 
when seen in cold type; it may have sounded differ- 
ently to the Jury who saw and heard the young lady 

and it is the Jury, not we, who are to be convinced. 
“That is for the Jury.” 

L. P., a shoecutter, saw the last shot fired at 
Berardelli and “the fellow that did the shooting.” Of 
Sacco, he swears: “Well, I wouldn’t say it was him, 
but he is a dead image of him I wouldn’t say he 


is the man, but he is the dead image of the man I 
seen.” 
He admitted 


had said to R. R 


wever, that on March 26, 1921, he 
an agent of the defence, that he did 

that this was untrue and he told 
it because he did not want to go to Court as a wit- 
ness. He did not show up very well under cross-ex- 
amination, admitting doing considerable promiscuous 
lying about the facts of the case and what he saw— 
and what was most important, that, on May 6th and 
7th, he had told the officers, when they wanted him to 
go down and see if he could identify the prisoners: 
“T did not see enough to be able to identify anybody.” 
He ended his evidence logically enough by saying that 
no one representing the government had any knowl- 
edge that he c identify anyone in the shooting 
until he was asked that morning in the Court House. 
All this was matter of comment. Counsel for the 
prosecution seems to have believed him; but again it 
was “for the Jury’—and Counsel was undoubtedly 
right in saying to the Jury concerning his statements: 
“Give such weight to his testimony as you say should 
be given.” 

Mrs. L. R. A., a practical nurse, saw a man whom 
she identified in Court as Sacco down under a car on 
Pearl Street fixing something and spoke to him. As 
this was between 11 and 11:30 a. m., the chief if not 
the only value of the evidence was to meet the alibi 
set up for Sa She also, however, had not recog- 
nized Sacco 1 photograph 

She says that she recognized him in the jail in 
February and nformed Officer S 

T. wouldn't be positive, but would say to the best 
of his recollection, that Sacco was the man he saw 

I back to a drug store window near 
Street about 12:25 to 12:40, April 
best of his opinion, he is the man: 
the best of pe may make a mistake, but he feels 
he is right in | lentification of Sacco; he, however, 
would not positively say so: he is not even positive 
that the man was a foreigner but would think he was 
an Italian 

H. has “no question in his own mind” that Sacco 
is the man he saw between 12:30 and 1 o'clock of 
April 15, 1920, sitting at the South Braintree Station, 
one of the two men sitting there talking Italian. 


1 


not see the sl 


standing with 
the corner of Pt 
15, 1920—to the 


C. E. G. heard the shooting when playing billiards, 
stepped out on the street and a “fellow poked a gun 
at him”—the fellow, he identified as Sacco. 


The credit this witness was very strongly at- 
tacked. It seems that he had actually under indictment 
pleaded guilty to larceny but had not been sentenced. 


1 





The Judge would not allow him to be asked whether 
he was a defendant in a criminal case, holding that 
“you can’t attack any witness’ credibility except by 
showing a record of conviction.” 

That is not our law; although a conviction may 
be proved by certificate, Code, s. 982, such a certif- 
cate is necessary only if the witness “denies the fact 
or refuses to answer”; (The Canada Evidence Act, s. 
12) and if anything really turned upon this man’s evi- 
dence there would be ample ground for granting a 
new trial, but he was thoroughly discredited. 

As to Vanzetti, the identification evidence is not 
voluminous or indeed very convincing. 

One L., a gate tender at the railway crossing a 
short distance from the scene of the murder, held up 
the car, and “first thing he knew there was a revolver 
pointed . . . at his head .. . just as the automobile 
came up to the gates before he raised them.” 
“He saw one man driving the machine . that is the 
fellow Vanzetti.” 

But it was abundantly proved that it was not Van- 
zetti who was driving the machine. Counsel for the 
prosecution so admitted, but argued to the Jury that 
he was directly behind the driver, which accounted for 
L.’s mistake. 

F. gave evidence that a man identified by him as 
Vanzetti was a fellow passenger on a train and left it 
at East Braintree on the morning of April 15, 1920, 
about 9:54; he identified him in Plymouth Jail. 

If this was true, it destroyed Vanzetti’s alibi. 

D., on the morning of April 15, 1920, between 
10 a. m. and 12 noon, saw Vanzetti in the back seat of 
a car in South Braintree. D. was a venireman; and, 
sitting in Court, June 2, 1921, he recognized Vanzetti 
—he had not a particle of doubt about it, He was 
not in the least shaken on cross-examination—indeed, 
it seems to me (crede experto) he was treated most 
gingerly by cross-examining Counsel. 

A. T. R., a crossing tender, saw about 4:15 at 
Matfield, April 15, 1920, an automobile at a pretty 
fast rate of speed with five men in it—one of whom 
identified by him as Vanzetti spoke to him—“he is sure 
... no doubt in his mind...” But “the quality 
of the English—‘What in hell did you stop us for?’"— 
was unmistakable and clear,” whereas Vanzetti could 
not—or at least in Court did not—speak good English; 
at the Brockton Police Station, indeed, according to 
A. T. R., he used “the same gruff tone that he used in 
speaking to me” at the Matfield Crossing. 

This would seem to be all the direct evidence of 
the presence of the accused at the murder. 

There is a great mass of inconclusive testimony 
which is not helpful and may be here disregarded what- 
ever effect it may have had on the Jury. 

Such, for example, is the following: 

J. E. McG., who saw the murder and robbery, 
“can't say if they are the men or not,” and will not go 
further for the urging of Counsel on either side. 

L., also an eyewitness who could not identify 
either of the men if he saw them. 

C., who saw two men running, each with a money 
box, put the boxes aboard the automobile and go into 
the car, didn’t see their faces. 

De B., who says that when the car drove up after 
the shooting a man in the car pointed a gun at him; he 
looked like Sacco, but he had light hair while Sacco 
has dark hair. 

There was, however, other evidence, and that of 
the gravest character, against both the accused. 




















\MERI( AN BAR ASSOCIATION Jo RNAI 












When Sacco was 
automatic pistol hidden on 
claimed was the weapon whicl 
killed Berardelli 

Two experts were called, on 
in language selected by himself, swore that it 
his “opinion it is consistent with its being fired from 
that pistol.” Much is made in certain proceedings after 
the Trial of this an urely it is perfectly 
plain; it asserts a possibilit y not a certainty or 
even a probability 

Van A., another expert “inclined to believe it 
was fired... f tomatic pistol,” and 
gives his reasons in detail to the Jury who one by one 


sted, May 5, he had a Colt 


fired the bullet which 
of whom, Procter, 


was 


go to the window and examine the barrel of the pistol 
shown by Van A 

As regards Vanz iderable 
given tending to show that the H. and R. revolver 
found on him May 5, was one, the 
property of Berardelli, and, presumably, in his posses 
sion, when he was killed 

It would seem clear that none of the other 
bullets (excluding No. 3) cz om either pistol. It 
was not claimed that either of the had fired 
the Savage pistol, killing Parmenter, but that this was 
the act of an unknown third person, they present and 
abetting—the three bullets 
into Berardelli. 

After certain eviden 
prisoners indicating, as it was 
of guilt,” which will be dealt with later, the Common 
wealth rested. 

I pass over a mass of evidence of litt 
\ full digest of this would 


evidence was 


when arrested 


five 


accused 


same pistol having sent 


the 


“consciousness 


the conduct of 
laimed, 


ce is to 


] 


le cogency 


as to car, etc. be weart 
some and of little advantage 
The defence, according to Counsel’s opening, re 


solved itself into “practically two parts’—first, the evi 
dence of those at or near the scene of the 
as to whom they 1, the alibi to be pre 
sented by both defendants 
Some saw persons who were not the 
in the car, leaning on t ) 9 he man 
the paymaster,” the man who did the shooting, ¢ 
One witness saw firing from the car and thinks, 
of the ac 
lieved, to justify 


shooting 


saw, al 1 sek 


de fendants 
who shot 


iT + 





but is not positive, that it was not either 
There was quite sufficient, if be 


the Jury in acquitting 


Moreover, much evidet is given discredit ng 
the witnesses for the prosecution 

But the main strength of the defence was the 
alibis: these depended in great measure, but by no 


1 


means wholly, upon the evidence of the accused them 
and had the been nsidered by the 
worthy of the slightest credence, they must have been 
acquitted. 

They were art 


selves: 


ested 


car running from West Bridgewater to Brockton, ha 
ing mounted the car together at the former place and 


when arrested taken off the car in front of 
Station at Campello in 
they were found to be armed: and the officers sweat 
that they made motions of a threatening 


the prosecution urged the Jury to consider proved 
consciousness of guilt—these alleged motions, the 
cused absolutely denied 

But when questioned by the Police and afterwards 


1 1 ] 


by the State Attorney, both engaged in wl 
—some of it, in any I ; f 

It was the necessity, according 
fending Counsel, of 


se 
ex 





person; this the State 


the introduction for the first ti 


na ft 
t 


° = 7 
-d were Socialists, and 





by and for the accused then efence not 
igainst them prosecution / 
Much of the argument and 1 t era 
tion, literary and non-literary, aga ess of 
the verdict, we find based upon the fact the accused 
being known to be Socialists ; and n fairness, 
it should said and constantly kept in mind, that no 
word of this was heard at the trial ept the 
accused themselves 
No doubt, it was the supp that this came 
from the prosecution to inculpate, not from the defence 
to exculpate Sacco and Vanzetti, that ca 1 the To 
ronto paper to say that they were nvicted on what 
would not be considered real evidence in our Courts 
Defence Counsel considerit gy t tl vholesale 
lying of the accused should be « out 


) 
from the accused themselves in t witness-box the 


evidence so much animaverted up ink 
furter puts it (p. 417), “it became necessary for the 
defendants to advertise to the Jury tneit ffensive rad 
calism.”’ 

[his evidence was given, it uid, against the 


advice of the Trial Judge in one o! é | 
vate colloquies of Judge and ( whi ( d 
dian does not understand. But he could not rule the 
evidence ou in no civilized pract tl 
cused be prevented from explaining minating 
ambiguous conduct 

If, as some say, Radicalism it e on his trial 
excites the eepest prejudice of a ! rrtolk County 
Jury, picked for its respectability n judg 
ment upon men of alien ent 
phil sophy t sucl n extent al 1 ect tnat 
they w not € ist to the accusé S 4 
commentary on the respectable pa t commu 
nity I know nothing of the respect t ith 11 
the people of Norfolk County, but I an rtain that 
no jury in Ontario could be found | sense 
t iustice not to say commor eC 

It ~ t suggested that € iny 
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hope of an acquittal—both the defendants glorying in 
und passionately justifying their principles; if, on the 
other hand, the Jury was honest, it would give such 
effect to the explanation of the conduct of the accused 
as in its opinion, the evidence justified. 

(Assuming honesty in the Jury, it would seem that 


he defendant ere considered unworthy of belief: 
whether this was due to prejudice or honest judgment 
no man can know but the Jurors 
Che alil r Sack was that he was in Boston on 
he day of the murder; in this he was corroborated by 
yparently pectable witnesses, who, so far as ap- 
pears, had no object in misstating the facts; he had 
also the written evidence of a former officer at Boston 
of the Italian Government. This on paper makes a 
strong alibi—but, again, it was for the Jury—it might 
think the whole evidence the result of a conspiracy. 
Vanzetti’s alibi does not strike one as being quite 


depending as it does upon the reliability of 


so strong, 


the memory of witnesses concerning dates, more than 
a year before, but on paper, at least, it is sufficient. 

With all the evidence, no English or Canadian 
Judge would withdraw the case from the Jury. 

\ word or two, here, on another matter: 

\ gor d deal of comment has been made on the 
cross-examiuinatio1 f the accused \s to much of it, a 


Canadian Judge uld probably ask the purpose and 
object and would perhaps suggest its abandonment 
bject is the emphasizing of the polit- 

lism of these men and so increasing 


The suggeste 


ical and social 


the prejudice of the Jury. If so, it was grossly im- 
proper, but at the same time wholly unnecessary; if 
any prejudice existed, it would not be intensified by 
reiteration ; wit! wnadian J the reiteration would 
be more likely to produce resentment at the cross-ex- 
aminer 

If the ol t was to show that the accused were 
not to be beli 1, the cross-examination was regular 
even if carried t n unusual lengtl 

Ordinary courtesy would lead us to acquit Coun- 
sel of unethi iduct and intentional impropriety 

We are n me to the addresses of Counsel and 
Charge of the 1dg¢ 

Some comment has been made on the Address of 
Counsel for tl State: on reading it over more than 
once, I can find nothing objectionable in it; there is 
no appeal t n or prejudice; the Jury is urged 
“to decide t ts judicially’”’ and to the Canadian 
mind, to cal sing word, “an appeal to their 
solidarity agai! ! en,” savors of absurdity. After 
stating that “tl ies come to you and ask you to 
find what the trut ; on the two issues of guilt or 
innocence.” Counsel ncludes: “Gentlemen of the 
Jury, do your dut Do it like men. Stand together, 
you men of Norfolk.” This rhetorical flourish does 
not seem to have been considered improper by the 
astute Counsel for the defence at the trial: it was not 
objected to as re so many things in this address; 
and the construction sought to be placed upon it now 
is apparently a baseless afterthought. In any case, no 


rt would pay anv attention to the rheto- 


oncealed in the 


Canadian C 
ric unless some sinister meaning wer 


language apparently harmless 








The Charge of the Judge is, as a whole, admira- 
ble; he reminds the Jury that they are performing “an 
arduous, painful and tiresome” duty: that the defend- 


ants are entitled “as a matter of justice and of right” 
to their “most earnest, painstaking and conscientious 
consideration of all the evidence”—that “all classes of 
society the radical as well as the conservative, the 
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foreign-born as well as the native-born are entitled to 
and should receive . the same rights, privileges 
and considerations "—adjures them “not to allow 
the fact that they are Italians to influence or prejudice” 
them “in the slightest degree”—carefully defines the 
crime alleged—points out the presumption of inno 
cence and the necessity of proof beyond a reasonable 
doubt, defining what reasonable doubt is—and, as | 
think, fairly refers to the evidence. 

More is made in this Charge of “consciousness of 
guilt” than would be the case in a Canadian Court 
but no real fault can be found with this part of the 
Charge. 

One can quite understand how members of the 
Jury could say, as some of them later did say, that 
“they did not know, when they entered the jury room to 
consider their verdict, whether he thought the defend 
ants innocent or guilty”; no one seeing the Charge on 
paper but would be in the same condition. Whether 
“his attitude and emphasis conveyed a different impres 
sion” might depend upon the hearer; the impression 
upon the Jurors is the only thing of importance ; and, 
unless they are consummate liars, they did “not think 
so, they state that the Judge tried the case fairly, that 
they perceived no bias.” 

It is very probable that he believed in the guilt 
of the accused; there are few Judges who would not 
have formed an opinion on the matter; but in Massa- 
chusetts, so long as he kept that opinion from the Jury, 
he was correct. In our practice, a Judge may express 
an opinion so long as he makes it quite clear to the 
Jury that it is they who must find the facts, not he, 
and that they are not obliged to adopt his view. The 
Judge, here, emphasizes the duty of the Jury: “the 
Court has absolutely nothing to do with the facts. The 
Court determines the law and has no opinion on the 
facts. The Jury must determine the facts without 
suggestion or intimation from the Court either by 
speech, gesture, tone of voice or in any manner what- 
soever. The law . places this responsibility upon 
vou and you must assume it as men of sound judg- 
ment, common sense and clear conscience without fear, 
sympathy or prejudice.” It is hard to conceive of a 
better or more impartial Charge, and no objection was 
taken to it at the time. 

No one seems to have considered bias or partiality 
on the part of the Judge serious until after some time 
had elapsed and several motions made. Until several 
vears had gone by we do not find bias in the Trial Judge 
made a ground of complaint; this ground is fully set 
out in a motion fora New Trial (and other relief) filed 
\ugust 6, 1927 

In some of the earlier motions there had been 
strong exception taken to the correctness in law of a 
great number of his rulings, but no charge of any- 
thing but error in his law was made against him 

Later on, however, misconduct at the Trial was 
alleged. It was said that at an early stage, he openly 
acted in a contemptuous manner to Mr. Moore. Mr 
Moore, it seems, was “a Westerner, a radical and a 
professional defender of radicals. In opinion, as well 
as in fact, he was an outsider unfamiliar with the tra- 
ditions of the Massachusetts bar, the characteristics of 
Judge Thayer unknown to him. Fred H. Moore found 
neither professional nor personal sympathies between 
himself and the Judge. So far as the relations between 
Court and Counsel, seriously even if unconsciously, 
affect the current of the trial, Moore was a factor of 
irritation.” Mr. Thompson, a very able and distin- 
guished member of the Boston Bar, complains that the 
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Judge, on objection taken by Mr. Moore, several times 
looked at him steadily for a moment with a very in- 
tense stare and then turned slightly toward the jury- 
box and said, “Objection overruled.” 

Many of the objections raised by Mr. Moore 
would not cause an Ontario Judge so much as to stare 
at Counsel except with astonishment at his triviality ; 
some, however, were of substance. The printed Rec- 
ord indicates, here and there, friction between the 
Judge and Mr. Moore, and apparent want of respect 
on the part of the latter; in one case, at least, the 
Judge feels called on to say: “I would not take that 
from any lawyer living’”—and I think that I would not 
either under the same circumstances. 

From other material appearing in 1927, it seems 
that the Judge thought at one time that Mr. Moore 
was too “bossy”—he is said to have remarked to one 
S. during the trial: “I’ll show them that no long-haired 
anarchist from California can run this Court,” and 
“Just wait till you hear my charge.” But there is no 
trace of partiality in his treatment of Mr. Moore’s 
contentions; and in a trial lasting six or seven weeks, 
an occasional exhibition of irritation is to be expected. 
If a Judge is to be condemned for an outbreak of this 
kind, now and then, who will escape? 

The American system of comity between the State 
Courts in permitting a member of the Bar of one State 
to appear in the Courts of another is, of course, quite 
unknown in Canada. For example, in this Province. 
since the Law Society of Upper Canada was formed 
by Statute in 1797 and charged with the duty of Call- 
ing to the Bar—an exclusive right—no one who has 
not been called to our Bar has had the right of audience 
in our Courts. In one case, indeed, at a trial before a 
Judge in Toronto, when Ontario Counsel suddenly 
died during the course of the trial, the Trial Judge 
permitted an American lawyer of the American cli- 
ents, whose case the Canadian was conducting, to fin- 
ish the case—but this course, even under the very ex- 
ceptional circumstances, has not met approval. In 
Weekly (or Single) Court and Chambers, I have more 
than once declined to hear Counsel, not of our Bar, even 
as Amicus Curiae—the utmost I would go—and that 
only by consent—was to permit Ontario Counsel to 
adopt as part of his argument what foreign Counsel 
put in writing and file it before me 

Without saying that it would be impossible, I have 
never heard of a Trial Judge’s manner toward Counsel 
being made ground of complaint. In any case, there 
is absolutely nothing to indicate that the dislike of 
Judge for Counsel had any effect on the Jury or in 
any way influenced the verdict 

Another complaint against the Judge is that dur- 
ing the course of the trial, he eight times, in the face 
of explicit disclaimers by Counsel, suggested that the 
accused claimed that their suppression of Socialist lit- 
erature was in the interests of the United States. 

The episode is a curious one: on the Cross-exami- 
nation of Sacco, Mr. McAnarney objected to a ques- 
tion—obviously directed to credit—as to the witness’ 
love of country—the Judge thought he had himself 
opened up the subject: Mr. McAnarney says: “No 


I have not ;” and the Judge asks: “Are you going 
to claim much of all the collection of the literature and 
the book was really in the interest of the United States 
as well as of these people—and therefore, it has opened 
up the credibility of the defendant when he claims that 
all that work was done really for the interest of the 
United States in getting his literature out of the way?” 
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Counsel says: “That claim is not presented in anything 
tantamount to the language just used by the Court 

The Judge, not having received a plain answer to 
his question as to what Counsel was going to contend, 
asks it again in a little different form, and is told: “We 
have taken no such position as that but not a 
word as to Counsel's intention. The Court, to be quite 
sure, asks again: “Then you are not going to make that 
and is answered: “I am going to make what- 
ever claim is legitimate.” The judge says: “I want to 
know what that is "and has an answer not re- 
ferring to the supposed claim at all. After some dis- 
cussion, the Court asks again and again whether Coun- 
sel was going to make that claim; objection is taken 
“When this evidence is closed . — 
the Judge 


claim ? ;” 


Counsel says: 
shall argue what is legitimate in the case 
says: “All I ask is this one question ;” and asks it again 
—finally comes an answer: “No, I make no such broad 
claim as that.” A plain answer to his plain question 
being received, the Judge hears the other side. Lest 
there should be prejudice aroused in the mind of some 
jurymen by the discussion, the Judge explicitly warns 
them that all this is to enable him to pass upon the com- 
petency of evidence, that he has no opinion on the facts 

How this can be considered impr: my 
comprehension—the Judge, to decide on the admissi- 
bility of evidence, must know what objecting Counsel 
is going to contend, and asks him. How far the answers 
of Counsel are in accordance with Massachusetts prac- 
tice and ethics, I do not know; but no Canadian Judge 
would have considered this treatment by any Counsel 
such as he was entitled to—a simple “No” would have 
put an end to the discussion at once. (Much the same 
kind of skirmishing appeared on other similar occa- 
sions during the trial.) 

It may not be considered very puzzling how the 
Judge got the idea that a claim would be made that the 
collection and concealment of Socialist literature were 
in the interests of the United States. Sacco had said, 
firmly, that he came “to this country because I was 
liked a free country,” that the collection and conceal- 
ment were decided on because “there was somebody 
said they were trying to arrest all the Socialists and the 
Radicals,” that he was a Socialist “working for the 
movement for the working class, for the laboring 
class,” that he wished to save the “Socialists . . . ac- 
tive in the movement of labor,” to prevent their depor- 
tation and that he loved the country in May, 1917.” It 
was no far-fetched inference that he was claiming that 
acting as he did was in the interest of the country—he 
certainly did not consider himself an enemy of the 
United States ; and it has always, I think, been consid- 
ered the essence of Socialism to aim at the good of the 
whole people. If there were any doubt as to his views, 
Sacco cleared it up shortly afterwards in an impas- 
sioned and able address—he wanted to im the 
country. Unless he was lying wholesale, he thought it 
was for the benefit of the country to save his friends, 
and certainly he wished the Jury to believe that he 
honestly so thought. 

But, once more, after all was said, the Judge made 
it perfectly clear that the Jury were to pay no attention 
to what was said in this regard; and, unless the Jury 
were unintelligent—which is not so much as suggested 
—or dishonest, no harm was done 

Much has been said concerning Prosecuting Coun- 
sel and Judge; but if any real error was made, it was 
made by the Jury “picked for its respectability.” No- 
body suggests that the Jurymen were corrupt or ignor- 
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int—there is not the slightest evidence that they were 
nisled by anything said or done by Court or Counsel, 
nd if they fa to find a righteous verdict, theirs is 
e blame 
On our Canadian principles, these two men had 
fair trial so far as any one can judge by the printed 
] 
CK i 
On conviction in Canada they would have been 
nce sentenced to death, the day of execution be- 
ng fixed tl four months later to enable them 
to take an appe ind the Executive to consider their 
ise. The Judge would forthwith make a full report 
. the trial, etc., for the information of the Executive. 
If an app decided upon, it is taken without 
delay to our Court of Appeal—in Ontario, the Appel- 


late Division; if the five Judges are unanimous, there 

is no further | if there be a dissent, there is a 

further appeal to the Supreme Court of Canada of 
] 


ix Judges 

In Massa etts, the trial Judge apparently does 
not sentence at once but waits until after appeals have 
been disposed of—the conviction here having been 


made July 14, the Court adjourned until November 5. 
In our system the Trial Judge drops out from the 


case, but not in Massachusetts—he passes, or at 
least may pass, on motions for a new trial. 

This is wholly foreign to our ideas. There was no 

new trial at the Common Law in such cases. (Rex. v. 

Inhabitants of Oxford, 13 East, 410, 415, note; Reg. 

Scaife, 1851, 17 A. & E. N. S. 238 is not law; At- 


1 N. S. W., v. Bertrand, 1867, L. R. 






1 P. C. 520, and see my article, ‘New Trial at the Com- 
mon Law,” 2 we Law Journal, November, 1916, 
pp. 49-60 \nd when the Courts for civil cases 


of New Trials in lieu of the Com- 
\ttaint, it was the Court from which 


adopted the pr 


mon if aw VV! 


the process issued which acted—the Trial Judge sat 
at the trial 1 is Justice of a Superior Court, but 
under a Commission of Assize and Nisi Prius and was 
functus officio when the Court rose. (Bahnforth v. 
Pledge, 1866, L. R. 1 Q. B., 427 at p. 431.) 

In criminal cases, process did not issue from any 


Superior Court, the Trial Judge sat under a Commis- 
sion of Over | Terminer and General Gaol Delivery, 


and was funct ficio when the Court rose. Conse- 
quently, there ) one to appeal to for a New Trial. 
The Court of King’s Bench indeed, in its general super- 
vision over all Inferior Courts did interfere in certain 
quast-civil misdemeanors, but not in felonies—Reg. v 
Scaife (1851) 7 A. & E., N. S., 238 stands alone and 
disapproved 

In Englat nd in Canada, as in most of the 
United States, t power to grant a new trial in such 
a case is purely statutory ; in Massachusetts, as in some 
other States, I am informed by competent authority, 
it is considered a Common Law right inherent, zrtute 
officu, in the Trial Judge (see my Article “New Trial 
in Present Practice,” 27 Yale Law Journal, January, 
1918, pp. 353-361 but there is also a Statute or rather 
Statutes 

A motion for a New Trial was promptly filed, 
July 18, 1921 gather that it was general. On No- 


vember &, First Supplementarv Motion was 
filed, whi 1 the “Ripley” moticn. This was 
based upon an affidavit by Counsel for Vanzetti con 


cerning a st made to him by a Juror who had 


died, October 1 owing that he had had with him in 
the jurv-room some loaded revolver shells. This the 
State did not dispute; but the Court did not find “that 
there had been such misconduct of the jurors or some 
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of them as to impeach their verdict” (255 Mass. pp. 
447-448) ; and it is probable that any other Court would 
have done the same. 

Before judgment had been delivered on this Sup- 
plementary motion, a Supplement to it was filed, Octo- 
ber 21, 1923—the motion was refused, October 1, 1924 
A Second Supplementary Motion, called the “Gould 
Motion,” was filed by Sacco, May 4, 1922, based upon 
an affidavit by Roy E. Gould, made March 17, 1922, 
that he was an eyewitness of the crime and that the 
man on the right front seat of the murder car was 
not Sacco, as some of the witnesses for the prosecution 
had sworn. Apparently, Counsel for Sacco had known 
before the trial of Gould’s having been near the place 
of the crime, but had not been able to find him until 
about November 3, 1921. Gould’s statement that the 
same day, the Chief of Police at South Braintree took 
his name and address, etc., was specifically denied by 
the Chief who swore that he had never heard of him. 
Then Gould changed his story, and said it was Officer 
Heaney not the Chief; and this Heaney corroborated 

The Judge following the rule laid down by the 
Supreme Judicial Court, by which he was bound, took 
into consideration “the strength or weakness of the evi- 
dence upon which the verdicts were returned,” and 
held that “the evidence that convicted these defendants 
was circumstancial and was evidence that is known in 
law as ‘consciousness of guilt’ . corroborated as it 
was by the eyewitnesses”—‘for these verdicts did not 
rest . . . upon the testimony of the eyewitnesses for 
the defendants . . . called more witnesses than the Com- 
monwealth, who testified that neither of the defendants 
was in the bandit car.” This gives more importance 
to the “consciousness of guilt” than a Canadian Court 
probably would; but the decision is sustainable on the 
well-recognized ground that at the best the new evi- 
dence is only corroborative and not practically conclu- 
sive. This motion was also refused, October 1, 1924 
(255 Mass. 403, 404, 457-459). 

The reasons in support of this Motion based upon 
supposed inconsistencies in the evidence of a state wit- 
ness, Pelser, do not seem to have been much urged or 
insisted upon (255 Mass. 457). 

The Third and Fourth Supplementary Motions 
filed by Sacco, July 22 and September 11, 1922, do not 
seem to call for any narticular notice—they were also 
refused, October 1, 1924 (255 Mass. 403, 404). 

The Fifth Supplementary Motion, called the Ham- 
ilton-Procter Motion, was filed on behalf of Vanzetti, 
April 30, 1923; and a Supplement to it for both de- 
fendants November 5, 1923. 

These Motions were based upon the discovery of 
new evidence in respect of three issues at the trial, viz., 
(1) whether the pistol found on Vanzetti was Berar- 
delli’s (2) whether any of the shells found near the 
scene of the murder came from Sacco’s Colt and (3) 
whether the mortal bullet found in Berardelli’s body 
come from Sacco’s Colt. The defendants filed affida- 
vits of three or more new experts and of Procter a 
witness for the State at the trial—the State filed affi- 
davits by the other State witness and of the Prosecut- 
ing Counsel. Leaving aside the expert evidence, the 
attack here was upon the good faith of the State Coun- 
sel. Procter who had at the trial sworn that in his 
oninien the fatal bullet might consistently have come 
from Sacco’s Colt, now explained that that form of 
answer had been chosen as expressing his true view 
and that he could go no further. 

I do not find that in his Address to the Jury Pros- 
ecuting Counsel placed any reliance on Procter’s evi- 
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The Judge gave elaborate reasons for refusing this 
Motion, October 1, 1924: his decision was examined 
for errors in law by the Suprer Judicial Court (255 
Mass., pp. 452-457) and found not to contain errors 
in law; the matter being discretionary, no one can say 
how any Court would look at but bearing in mind 
the view taken of expert evidence, the probabilities are 
against an order for a New Trial 

\ Sixth Supplementary Motion, the “Medeiros 
Motion,” was then filed, May 26, 1926, based upon 
a confession by one Medeit Portuguese convict 
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no doubt, differ. We in Canada wi think it toc 
great a burden to cast upon a single Judge; and so 
we throw it on a Bench of five, and if these five do 
not all agree it may be laid before a fs 

In Massachusetts, the people had it the other way, 
and the Trial Judge had to do the best he could—if he 
made a mistake, it is unfortunate; but for one, cannot 
say that he did 

\ Seventh Supplementary Motion strikes one as 
the most extraordinary of all—it seems to be t 
was made the most of in the propa 1 throughout 
the world 

The charge is made that the ‘ nment of the 
United States was engaged in a drive against the 
“Reds,” that Sacco and Vanzetti wet mongst those 
to be watched, that it would be difficult to deport them, 
that although they might not have had anything to d 
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State whether a specified crime has beet I tted by 
the accused ; and it is of no importar that e1 v 
what may be the motive or purpos« ¢ 
foot. It is, of course, a perfectly les roument 

efore the Ju induce them t 1d 

redit statements Counsel or witne ho may be 

shown to be tuated by indirect mot nd thereby 
I C Tu AL credited 

It is not shown that any evidence ( ng 
s at all different om what it wot é 
the a eget l ¢ ration not existe \ 
lawvet ild imagine that such collab r 
onaider - maging to the convict of wit 

S assistance 

Of course, it is an excellent 1 oe 
abuse of the Court and its proceedings iy be used 


—~ 
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Ss a weapot! se who do not believe in any Gov- 
ernment a! ire particula opposed to a strong 
Government ut as a legal argument, it is worthless, 

[he ground upon which the Judge proceeded, 
October 22 2 s tl the affidavits filed on the 
yn “wou t warrant it in finding a fraudulent 
spiracy between the Governments of the United 

States and the State of Massachusetts’—in that conclu- 

I t impartial and unprejudiced lawyer 
vould agre e comes nearer to the real point 
law whet ils with the conduct of Prosecuting 
Counsel at the trial; that he saw and could judge of 
personal edge He truly says, “His conduct 


vhich was under the observation of the Court at all 





mes at es, every word of which appears 
upon the 1 should be the true test;” and 
these he considers were “according to the highest 
standards ssional and legal ethics.” In all the 
charges made against the prosecution, there is not 
found any one specific allegation that there resulted 
om such alleged collaboration any evidence improp- 
erly obtait Counsel denies all charges of impro- 
priety. Once more, the Jury were the ultimate and 
f il ge ( were not imposed on. 
The Si ludicial ( rt, April 5, 1927, found 
» error in la 596 N. E., 57); and, April 9, Sacco 
ind Vanzetti re sentenced to death during the week 
f July 1 Che Governor respited the execution 
till Aug later till August 22, 1927 

On 9 ( Motion was filed for a Revocation 
f Sentence and for a New Trial on the ground of 
newly-dis ( nce; and upon the same day a 
’etition for a Writ of Error on the ground that the 

“was prejudiced against the Petitioners and 
their Counsel fror the beginning of the trial and 
throughout the hearings and rulings on the motions 

that they never had a judicial consideration 

of the issues of law and fact ” The evidence 
does not make pleasant reading—I have not seen any 
such allegati concerning any of His Majestv’s 
Justices in tl vince except Mr. Justice Thorpe 
more than a century ago; and the allegations against 
him did not it te prejudice against any on trial be 
fore him . 

Leaving e the “staring’’ and the apparently 
petulant remar] t Mr. Moore already spoken of 
vhich are prol innocuous—it is said that during 
the trial he cal nto the lobby, a lady, L. B. R.. who 
was a spectator in Court, asked her how the trial was 
roing a iving that she had not heard suff- 
cient evidence t nvince her of the cuilt of the ac- 
used, he that after the arguments and charge 
she wi ( erentlv—he also spoke of some of 
the evidence his would indicate that at that time he 
thought that tl efendants were guilty; this might 
reasonabl rly be his conclusion from the 
evidence the height of indiscretion to talk 

out it 1 lady 

Again, it id, that during the trial he said to 
1 friend ( that he had a couple of Reds and 
unarchists on t1 efore him. “We must protect our- 
selves fror s:” he read a portion of his charge 
ind said Ie vill hold them.” 

This v Canada be unseemly, I hope im- 
possible, but nothing « f it got before the Jury It indi- 
cates dislike lass to which the defendants were 
considered to belong: but it is not shown that this dis- 
like influenced juct or language of the Judge 


in the slightest degree. A Judge as any other person 


is to be judged by what he says and does, not by what 
he thinks. “The Devil himself knoweth not the 
thoughts of a man.” 

The same may be said of his language during the 
Trial, at another Club in presence of a number of 
persons, concerning the accused—applying to them an 
offensive epithet, he said he would get them hanged 

Other language used after the Trial indicated a 
similar sentiment toward the accused, and what we 
would consider a state of mind which might reasonably 
be expected to induce the Judge to desire to be relieved 
from further dealing with the case. 

We have nothing, however, to indicate that the 
Jury were affected by this. 

The convicted men, August 16, 1927, filed a Peti 
tion for a Writ of Error coram nobis. 

The motion for a New Trial and Revocation of 
Sentence was refused by the Judge—we need not say 
anything more about it than that it was too late and 
“neither the Judge nor any of his associates had juris 
diction to entertain the motion” (158 N. E., 168) 

The Writ of Error applied for, August 6, was re 
fused by another Judge and the Supreme Judicial 
Court held it discretionary. The Writ of Error coram 
nobis was held obsolete (158 N. E. 169). 

So far judicial proceedings: now to speak of the 
non-judicial. 

When the case came before the Governor, he con- 
sidered that he should enquire 

1. Whether the Trial was fair? 

Whether there should have been a new trial? 
Whether the accused were in fact guilty? 

He read the record, examined many witnesses, and 
interviewed most of the jurors to see from a layman's 
point of view whether the trial had been fairly con- 
ducted: he was convinced that it was. 

Then he examined the New Trial motions and 
found no error or bias. 

He saw Medeiros and could place no reliance on 
him—‘“he could not recall the details or describe the 


? 
? 
x 


neighborhood 

He considered all the facts and made up his mind 
the men were guilty. Was he wrong? I do not know; 
no one but One knows, but except those who consid 
ered him a tool of the capitalist, etc., etc., etc., no one 
can do less than credit him with an honest desire to 
arrive at the truth. His Decision is a dignified and 
persuasive document worthy of an honest and capable 
Executive of a great State: and I can find nothing in 
his conduct to justify the sneer which I see in a paper 
of high standing: “Governor Fuller of Massachusetts 
is visiting Europe incognito. He realizes that the 
place to take pride in his connection with the Sacco- 
Vanzetti case is at home if anywhere.” (Toronto 
Vail and Empire, Dec. 3, 1927.) 

He thought it wise to appoint a Committee to con- 
duct an independent investigation and Dr. Lowell, 
President of Harvard, President Stratton of the Mas- 
sachusetts Institute of Technology and former Judge 
Grant were requested to act. That these three gentle- 
men were of the highest standing, no one denies; the 
fact that neither of the Presidents “had the slightest 
practical knowledge of the processes of criminal inves- 
tigation” would be considered rather an advantage than 
otherwise when the purpose was to find the very truth 
without regard to technicality or procedure; and the 
fact that Judge Grant was more famous as a novelist 
than lawyer is scarcely a disqualification. The fact that 
“Judge Grant was 75, President Lowell 71, and Presi- 
dent Stratton, 66,” does not have any weight in this 
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connection, in the estimation of a man who was born 1. That no evidence was wrongly excluded or 
in 1852 and has daily converse with Canadian Judges admitted 
who were born in 1843, 1846 and 1847. 2. That the evidence which is considered to be so 
They seem to have gone into the matter very fully fatal to the accused was given by t elves in their 
and carefully; they were unanimous in finding that defence against the advice of the Trial lge 
both the accused were guilty beyond reasonable doubt 3. That neither Judge nor Prosecuting Counsel 
They may have been wrong; but no unprejudiced was guilty of misconduct before the Jur 
person will fail to credit them with honesty and dili 4. 1 
as a 





; 


hat there was a fair tria 
‘ 


gence. ae at there was ample evide on which a 
Such methods are alien to our system; the Courts Jury might convict 

having made their last say, there is still open to the 6. That there is nothing but subsequent declama- 

condemned another forum—on an application to the tion and vituperation to suggest pre e or failure 


Crown for mercy, the Minister of Justice, if he enter- to perform their duty on the part of the Jury 
tains a doubt whether there should have been a convic 7. That the refusal of the Motions for a New 
tion, may “after such inquiry as he thinks proper Trial cannot be held erroneous 

direct a new trial at such time and before such Court 8. That the great delay in executing the sentence 
as he may think proper.” (Code, 5 1022: R. v. Sterna was due to the Motions made by the condemned men 
man (1898), 1 C. C. C. 1. a case in which on the new and the extraordinary tenderness of the law of Massa- 





trial the woman was acquitted chusetts in respect of one convicted of ! ipplying 
It seems to me not unlikely that had such a course to her Courts for protection from injustice 

been open to the Governor in Massachusetts, he would 9. If the accused should not have n convicted 

have ordered a new trial to allay the very serious dis the error is that of the Jury and not of the Court or 

quiet in the minds of many persons whose opinions _ its officers 

were worthy of respect. The Supreme Court of the Whether the respectable peopl f Norfolk 


United States refused to interfere and the men were County, Massachusetts, are such shat | breakers of 
excuted. their oath as suggested must be left to the judgment 


My conclusions from a Canadian point of view of those who know them. (Oscoope Hatt, Toronto 
are: December 3, 1927. 


THE OMNIPOTENT BAR OF ISLAM AND THE 
EGYPTIAN CAPITULATIONS 


Islamic Society Lives Under a Lawyers’ Government Which Has Developed a Type of “Stare 
Decisis” Much More Binding Than the Principle Supposed to Guide Our West 
ern Courts—Jurisconsults Made Supreme Depositories of Eternal 


and Inflexible Truth 


By Hon. PrerrE CRABITES 


idge f the Mixed Tribunal, Cair kaqvypt 


AN DYKE writes, in his admirable monograph ican Bar because the question, as I understand it, 
entitled the Capitulations of the Ottoman Empire, touches upon the radical difference between “per 












“that the intercourse of the Christian world with sonal law” and “territorial law.” 
the Muhammadan world is not founded upon the z ‘ivilization of the Occident i redicate 
priciples of the law of nations (omissis). It is,” principle ; that of the Levant upon 
says he, “regulated solely with a view to political t - Capitulations crystallize tl livet 
expediency and in accordance with treaties.” The gence. The first of these firmans goes back to the 
pacts which, in the old days, thus fixed the relation- twelfth century of our era. Its unde g trine 
ship between Islam and Christendom are known however was laid down by one of a : 
as the Capitulations because their provisions are f the Prophet some five hundred years earlie 
set forth in Capitulae or articles [Turkey has The issue, as it presents itself to me, is whether a 
abolished these “diplomas,” as they are sometimes Muhammadan country can uproot these hoary tra 
called. In Egypt a persistent movement calls for litions without changing its very ge ( 
the wiping out of these accords. I am wondering throwing one of the very pillars of its ‘ial struc 
whether this agitation does not run counter to Mu ture. But to make clear what lies in the back 
lim traditions. And yet I know that many devout my head I think tl I 1 better ent t 
and erudite Muhammadans are back of this cam preliminary explanations 
paign. I am, therefore, tempted to set forth why The whole scheme of Islamic sox [ may 
this inquiry suggests itself to me. The subject so speak, springs from the Ourar his sacred 


may, perhaps, prove of passing interest to the Amer book of the Muhammadans is believed by them 


s 














e thew f God. It does not deal merely with 
iestions faith and morals. On the contrary it 
likewise t primary source of the entire juri 
he substantive and adjective 
iw of the Muhammadan world. Its interpreters 
re not the ns but lawyers As a matter of 
Mul is a layman’s religion, ad- 
ste é 1yme It has no priests, 
sacerdot ss, no ordained ministers. Any 
Mus! oe ay validly lead in prayer when- 
ever the 1 nvene in their mosques or else- 
vhe i stinction between Church 
State to express this idea in another 
1 lawyer's government. And it has developed 
type nal” stare decisis so water tight 
vhich is supposed to bind our 

Ve € ] ke i Svc. 

Chi investitu! e of the effective leadership of 
the theocrat tate in the hands of the Muslim bar 
( e al simple t withal logical man- 

[t will be recalled that shortly after the death 
Muhar lam spread far and wide with 
tartlit ! precedented rapidity. Omar Ibn- 
Khatt Khalif, was the Saint Paul 

f Muhammadanisn I mean by this that he was 
a bold st ghter and a man of vision. He 
led his | \ ry after victory. But so busy 
was he extending his frontiers far and wide and 
so imperative was his need to have the sharp blades 
f the Faithful near him that he deliberately left 

: I] lite, this is to say to his lawyers, 

the tas zing the nquered lands. He 

1 true, the fundamental principles 
which defit the policy of his government. He 
eft, neve hese men of law the working 
ut of the eta He, thus, was able to 
concentrate n upon winning new fields 


for his Master His successors followed his ex- 


smple A egal lights took advantage 

the pportunity thus presented to dig them- 
selves its of the mighty. sut looking 
st the te te was inevitable that 


they should because, as Islam had no 


priests l role ittributed to the 

Ouran 1 1 ts expounders, who were and are 

r i Is] he nevitable rulers of the 
Muelim wort 

As lor Muhammad lived he could well have 

h I + “T’état c’est moi.”” The hus- 

and K] vever, was too discerning a 

tatesman to! n arbitrary use of his transcen- 

ant power the contrary, he was the most 

s. When he was not leading 

S le or absorbed by his spiritual 


he Archangel Gabriel who 
him piecemeal from heaven, 


r l tree and to hav e set- 
ed the hich ar mong his followers. 
Tt s ( e did not impose his 


plied to each concrete 
se a text Holy Bool If there was no 


him the Prophet 


verse ap] ‘ 
frankly t igants that in the light of pres- 

ent kt led uld not pass upon their dis- 

te but that uld hold the matter under ad- 

: viseme é a ruling from 
On Hig! edure trained True Believers 

‘ ] k ¢ the ) rar evervthir ea It rave great 


wer to tl ho were able to find the proper 
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citation. It riveted the influence of those whose 
intellects were keen enough to suggest what form 
the new revelation should take. 

In time, when conquests changed the nomad 
Arab state into a sedentary empire it was found 
that the Quran could not give a solution to a great 
many of the problems that arose. As the Prophet 
had then gone to his reward no new inspirations 
were possible. The doings and sayings of Muham- 
mad or the Sunnah then came into the foreground. 
Needless to observe that their interpretation added 
to the prestige of men of nimble wit, ready tongue 
and dialectic tendencies. The power of the legal 
profession was thus further buttressed. But as time 
wore on it became evident that even the Sunnah 
could not fit all of the emergencies that were cre- 
ated by that complicated civilization born of the 
wealth and power that had been acquired by Islam. 
A third touchtone of truth, therefore, forced itself 
to the fore. It is known as Jjma, or as the dogma 
of the infallibility of the Islamic community. 

The existence of /jma, which the writers de 
scribe as the third foundation of Islam, bespeaks 
the clearness of Muhammad’s vision. He foresaw 
that neither the Quran nor the Sunnah could offer 
a solution to all of the problems that might beset 
his people across the ages. He, therefore, made it 
clear that his community, speaking ex cathedra, as 
Christendom would say, could not err. He meant 
by this that any doctrine propounded, any principle 
enunciated, any tenet proclaimed by the unanimous 
consent of his Mujtahidun or learned doctors of law, 
constituted incontrovertible truth. He did not, it 
must be noted, ordain that the populace could thus 
fix the doctrine of Islam. He did not say that the 
executive power of the State could do so. He did 
not vest this supreme attribute in the judges of the 
land. He brushed aside all of these organs and 
made of his jurisconsults the supreme depositories 
of unassailable, eternal and inflexible truth. He, 
of course, recognized that there would be many 
points upon which the giants of the bar would 
It goes without saying that well defined, 
perhaps, arbitrary rules defined which lawyers 
were held to be “King’s Counsel.” But when once 
i ofessional élite was a unit then and in that 
event its decision was not only the expression of an 
infallible truth but no future age could override it, 
amend it or so much as criticize it. 

\ll of this boiled down to the bone means but 
one thing. It is that when the Islamic community, 
speaking through its accredited mouthpiece, its bar, 
has once taken a decision its decree is immutable 
and must be adhered to until time shall be no more. 
I trust that I have made this clear. It is the key- 
stone of my argument. Upon it I predicate what I 
am now about to say about the Capitulations or 
about the introduction into Islam 
between “personal law” and 


disagree 


accurately, 
of the distinction 
“territorial law.” 

When Muhammad was building his fences no 
such niceties of reasoning obtained. He was deal 
ing with an homogeneous people and he thought and 
acted in terms of “territorial law.” The same rule 
was observed during the Khalifate of Abu Bakr. 
But when Omar assumed the reins the capture of 
Jerusalem presented a new problem. It was a city 
inhabited by people who were not Muhammadans 
and who showed no inclination to embrace Islam. 
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To put so many men, w 
sword would have 
have been cruel. 

ligion and nationality 
idea does not appear to 
Omar that the unc 


ynverted 


should be accorded the priv 
by a system of laws set for 
of the conquered inhabitar 


faith of their fathers 
of living under “territorial 
to their own 
laws in force in Jerusalem 


What I have just 


wri 


been as 


But, as te 


tten 1S 
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nen and children to the 


4 


npolitic as it woul 


» the Muslim mind, re- 
synonymous terms the 


ve entered the head of 


inhabitants of Jerusalem 


of being governed 
h in the Quran. Those 
hered to the 


} ad 
Vi O daG 


herefore denied the right 
laws” and were relegated 
“personal laws,” that is to say to the 
when that city fell. 


controverted by 


certain authorities. They question the authenticity 


} 


of the edict said to have bee 


Ibn-Il-Khattab to the inl 
3ut one thing appears to be 


the twelfth century of our et 


then dominated the eastern 
some kind of “Capitulation 
Italian republics. 
have set forth that the Itali 
the Levant were not to enj 
torial law,” but we 
tion according to 
when Islamic sceptre passe 
mad the Conqueror in 1 
France, the first Capitulati 
of the term. 
what Omar did or did n 
argued as to these origina 
guage of the 


re to Ww 


Jt 
~ 
ws 


’ "44 1 


of “personal law” with a cle 


to discussion. 


I shall not here detail hi 
works out in pr 


sonal law” 
the American 
published an 
of Egypt.” I there exp 
Courts for Muhammadans: 
and Wakilat Tribun 


Bar Associ: 


jects, and how all of the Capi 


their own judicial systems 


These tra 


their ow! 


1 to the 


W hate er doi 


French Capi 


which have followed them e 


article by me 


addressed by Omar- 
ibitants of Jerusalem 
clear and that is that in 
the Arab leaders, who 


i 
\f 


Viuslim world, granted 
s” or “diplomas” to the 
ling permits seem to 
ins d ying business with 


yy the benefits of “terri- 


wn salva 
law.” And 
Turks Muham 
granted to Francis I of 


personal 


t the modern sense 
tbt; may obtain as to 
1 vhatever may be 
Italian grants the lan 
tulations and of those 
eS. 8S il Bai taal 


*s the principle 


open 


v this system of “per 


ctice. The Journal of 
tion of August, 1925 
entitled “The Courts 
1] Egypt has special 
P iarchal, Rabbinical 
1 Muslim local sub 


1eir own laws 


are applied. I do not say that this congeries oi 
jurisdictions creates an ideal state of affairs. What 
I would like to know, however, is how devout 
Orthodox Muhammadans can reconcile their con 
demnation of the Capitulat ith the dogma of 
the infallibility of the Islamic community. Their 
jurisconsults, without a dissenting voice, imposed 
this Capitulatory regime upon (¢ stendom. It was 
a child of the brain of the Eas The victorious 
sword of the Star and ( ( yheld it while 
Vujtahidun applauded it. Is! 1 lawyers’ gov 

ernment. Muhammad the Prophet has so ordained 
It would appear to be inconguous that statesmen 
should be allowed to question in the twentieth cen 

tury what an Almighty Bar wrote into the Co: 

sittution of the Muslim world hundreds of vears 
ago And this observ ati mma e consi le red to be 
all the more pertinent because Egypt does not seem 
to be prepared to modify the iple of “personal 
law” in respect of local subje “Territorial law” 
is clamored for in so far as foreigners are concerned 
but is not suggested as regards the Egyptians them- 


other 1s tl 


selves. In 
seeks to amend rather than ti 


words 1e 


vement apparently 


ut the decision 


wine 
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of “the Islamic community.” Such a procedure, if 
carried through, strikes me as assailing the finality 
f the decree of the infallible Muslim Bar which, 
though omnipotent, cannot overrule itself or allow 


its decision to be questioned by any True 
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THE NATIONAL BUDGET SYSTEM; WITH SUGGES- 


TIONS FOR ITS IMPROVEMENT: A BOOK REVIEW 


By Hon. CHARLEs G. 


DAWES 


Vice-President of the United States 


ith Suggestions 


| ment. By W. F. Willoughby, Di- 


recto! tute for Government Research. The 


System which 


valuable and 


mptio1 fice as the first Di- 

ector of the eau of the Budget Mr. Robert S. 
Brooking ( man of the Institute for Govern- 
Resea tendered the assistance of the In- 
1M 1] hby as its di- 
rector rend t useful service during the es- 
ishment system. He had every oppor 
» become thor 
letails He came to 
ealize that e institution of the budget under 
h t 1 of the law, by 
xecut the machinery which enabled the 

President, t Mr. Willoughby’s words: “To 





ike the x test change in the character of his 
e since 1 first organization of government 
» the adoption 
States, but | 
outlines two 
ited. The first 
1 the presenta 
tion of the t to Congress under the provisions 


vas tne re ¥’ the estimates an 
the Buds ' The second was the reorgan- 
izatior : 4 routine business of government 
through th mption by the President, for the 
first timé Government, of his duties as head 
f the rout ness organization and his use of 
he Budget 1as an agency of Executive pres- 
bl Executive Order, the prin- 
nd to carry them 
reating iting machinery out of the body 

e exist siness organization 
So su have been the efforts of Presidents 
Harding ( idge t ntrol expenditures un- 
ted when the Budget Law 
vent int n, that many writers upon the 
bject, perl nconsciously, create the impres- 
sion that tl vas wholly responsible for a bet- 
er administt This is not the case. At any 
he |] Government without any 
I vossible for the 
President of the United States to assume personal 
ss administration and 
establish tl me principles and create the same 
ymplishing prac- 
expenditure. It 


essarv for him, of course, to 


> 


e use ther agency than the Budget Bu- 


reau, but tl Id ive beer reated by Execu- 


e Orde the body of the business organ- 
1D 


Coordinating Boards now ex- 


The great tical step taken in connection 
th so-call idgetary reform in the United 


States was the imposition of Executive pressure 
upon the business administration for a reduction 
of expenditures and to lessen the amount of the 
requests which it would transmit to Congress. If 
the President had not assumed this responsibility 
for routine business administration and the Budget 
Law was not supplemented by the machinery cre- 
ated by Executive Order and operating under the 
direction of the President, the estimates of mone; 
needed by the Departments would be sent to 
Congress in the old extravagant way. To be sure, 
the form in which they would be sent would make 
the extravagant nature of demands more clear to 
Congress and be in a shape in which they could be 
more expeditiously and intelligently acted upon by 
Congress. But, they would represent simply the 
aggregate of the uncoordinated and unrepressed de- 
sires of the independent spending departments of 
the government. 

Before the enactment of the Budget Law the 
Secretary of the Treasury would simply bundle to- 
gether the unrevised estimates by the departments 
and independent establishments of their needs and 
send them to Congress. If the President had not 
assumed and performed his duties as head of the 
routine business organization he would now be 
sending with his budget message a bundle contain- 
ing the aggregate requests of men who were asking 
for all they thought they could get rather than the 
smallest amount upon which they had convinced 
the President that they could operate after an in- 
vestigation by an impartial and informed agency. 

The use of the Budget Bureau by the Execu- 
tive as an agency for securing economy and effi 
ciency in routine business demonstrated the fact 
that advice and information emanating from the 
interested departments alone is not sufficient to 
enable the Bureau of the Budget to carry on its 
functions with full effectiveness. 

The first lien of a departmental policy upon a 
departmental mind, whether it be that of the head 
of the department, the budget officer of the depart- 
provided by the budget law and appointed 
by the department head, or the chief of a bureau, 
is such that the Executive, to be safe in imposing 
a business policy designed to bring prospective ex- 
penditures of Government within its prospective 
income, must have an outside and impartial exami- 
nation of the departmental view. 

The Cabinet heads and heads of the inde- 
pendent establishments with occasional protest have 
now acquiesced in the principle that the President 
of necessity must have an agency so empowered in 
its relations to them that, as in any private organ- 
ization, his agent in gathering information is in- 
dependent of departmental authority and can com- 
pel a contact of separate departmental authority 
in the consideration of any coordinated action for 
the benefit of Executive policy and plans. The Di- 


ment, 








rector of the Budget, 

tions and customs now established, has the same 
powers that an agent of the president of a corpo- 
ration would have 


therefore, under the regula- 


under the same circumstances. 

It is to be remembered in this connection that 
no criticism I yroperly directed against the 
department heads und system for alone 
thinking in terms of the interests of their depart- 
ment and its program. The head of a department 
is not in a position, except under very exceptional 
circumstances, to have a bird’s-eye view which will 
enable him to reason in any other than in terms ot 


Can De } 


r th id 


his own department. Again, it is his duty to think 
in such terms. The planning of co-ordinating ac 
tion along the lines of a general unified business 


function of the Chief Executive. It 
is he who must m ids meet 

A general line of de between the view- 
voint of the interested department or establishment 
| | 
and the viewpoint of any agency thinking in terms 


poli ,' is the 


larcation 


alone of the general business situation of the gov- 
ernment obtains practically every department 


and independent establishment of the government 
The absence in the routine business of any 
authority thinking in terms of the common inter 
ests of the government as a whole has involved the 
United States government in hundreds of millions 
of dollars of unnecessary loss. Questions of busi 
ness policy important enough to demand the atten 
tion of the Executive and of Congress have at times 
not even been presented for consideration to the de 
partment head himself 

There must be but head of routine busi 
ness. Let no one misunderstand, the importance 
of the power of the President of the United States 
in its relation to the now universal disposition to 
submit to business coordination manifested by the 
individual departments and establishments of the 
government. Underneath whatever has been done 
in the way of correcting the chaos in governmental 
routine business which President Harding first con 
fronted was the sense of responsibility to him in 
the mind of each man to be affected resulting from 
his new attitude and the new system. 

The conception of the importance of his at 
titude and its relation to the whole subject of the 
budget is what differentiates Mr. Wil- 
loughby’s book from most of the other treatises on 
the subject. 

In reading 


r 
past ot 


one 


especially 


he book one is a little encouraged 
to believe that the methods of gov- 
ernmental bookkeeping is at last receiving some 
attention from the C ler General. 

The Act of 1921 was not simply a budget act 
It was a budget and acc act. In the es- 
tablishment of the office of the Comptroller Gen- 
eral of the United States a complete central power 
was vested to enable him to bring about a modern 
and proper method of bookkeeping. It was the in 
tention of the act to improve governmentai busi- 
ness conditions and in connection therewith to pro 
vide the means for proper bookkeeping methods to 
take the place of the archaic and ridiculous system 
which had grown up during one hundred years. To 
properly carry on a business one must know it, 
and to know it, e proper accounting 
The bookkeeping methods the different depart- 
ments still decentralized and in their present 
form little aid to the Executive or to his 
of the Budget, in determining 
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unting 


one must 
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furnish 


agent, the Director 
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As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 


attention. 
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JAMES OVERTON BROADHEAD: FIRST PRESIDENT 


OF THE AMERICAN BAR ASSOCIATION* 


By Hon. Guy 


A. THOMPSON 


Member of the St. Louis Bar 


N JULY Ist, 1878, fourteen public-spirited and 
forward-looking lawyers, sent a circular let- 
ter to a few members of the bar in each state, 


inviting them to meet and “to consider the feasibil- 


itv and expediency of establishing an American 
Bar Association.” In 
esponse, there assem 
bled in the court room 


of the Town Hall at 
Saratoga Springs, New 
York, on Wednesday, 


August 21, 1878, at ten 


o’clock in the morning, 
seventy hive lawyers 
from twenty states ani 


the District of Colum 
bia. Missouri was rep 
resented by four of het 
most distinguished 
sons: Henry H tch OCK, 
subsequently President 
of the Bar Association 
of St. Louis and of the 
Missouri Bar Associa 
tion and of 
ican Bar Association, 
and father of the St 


Louis Law Schoor, now 
the School of Law o 
Washington Univer 
sity; Philemon Bliss, 
Supreme Judge of Mi 
souri, author f the 
well-know1 rk on 
code ple 1ding that 
bears his name and 
Dean of tl . 

of Law f t Un 
versity of Miss 
Genera ] B 
Henderson, patriot. 
soldier and statesman 


and author of the thi: 
teenth amendment to 
the Federal 
tion; and James O 

Broadhead of St. Louis ‘he assembly, at five 
o'clock in the afternoon, organized the American 
Bar Association and on the lowing day unani- 
mously chose he first president, James O. Broad- 
head, then fifty-nine years of age and in the plenti- 


‘ ] 4 : 
tude of his powers 


; 


James Overton Broadhead was born in Char- 
lottesville, Albemarle County, Virginia, on May 29, 
1819, and died at his home in the City of St. Louis, 
Missouri, on August 7, 1898, in his eightieth year. 
He was the eldest of five ildren. His father, 
Achilles, was a planter, and at an early date re- 
moved to St. Charles County, Missouri, about 
thirty miles west of St. Louis, and there became, 


and until his death continued to be, one of the 








JAMES OVERTON BROADHEAD 


influential citizens of his county. His mother was 
Miss Mary Winston Carr, of an illustrious family 
of the Old Dominion. A brother of his mother’s 
father was Dabney Carr, who married Mr. Jeffer- 
son’s sister Martha. His mother’s mother was first 
cousin of Patrick 
Henry. 

Mr. Broadhead be- 
gan his education with 
his uncle, Dr. Frank 
Carr, a_ high'y ed- 
ucated maf who 
kept a private school 
at Red Hills, Virginia. 
He early formed the 
resolution to become a 
lawyer and at the age 
of sixteen he entered 
the law school of the 
University of Virginia, 
where he remained for 
a year (1835-6). He 
then accepted an offer 
to teach in a private 
school in Baltimore, 
but spent part of his 
time as a student in the 
law office of Dabney S. 
Carr. Near the closc 
of his first year as in- 
structor at this school 
he received intelligence 
of his mother’s serious 
illness in Missouri and 
he closed his_ school 
and reached St. Charles 
County, Missouri, June, 
1837. Within a few 
months he met and was 
retained by the Honor- 
able Edward Bates of 
that county as tutor for 
his children. Mr. Bates 
was already a lawyer 
of distinction and sub- 
sequently became At- 
torney General of the United States during the ad- 
ministration of Abraham Lincoln. For three years M 
,roadhead lived as a member of the household and 
enjoyed the advantages of intimate association with 
this cultured and learned lawyer and his family. He 
continued his legal studies under the tutelage of 
Mr. Bates and was admitted to the bar in Bowling 
Green, Pike County, Missouri, by Circuit Judge 
Ezra Hunt in 1842. The bar of that circuit in- 
cluded in its membership .a galaxy of remarkably 
brilliant men. Mr. Broadhead rapidly rose to a 
position of prominence and then of leadership 
among them. In 1859, at the age of forty, he re- 
moved to St. Louis and there he continued to 
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reside and to practice his profession until his death, 
almost forty years later. 

The superior knowledge and 
he presented his causes, his fot 
high fessional and public 
duty soon advance position among the 
leaders of the St. hich he easily held 
until his death ng career at the bar 
he the other of many of the 


skill with which 
ensic victories and 
his conceptions of pr 
1 him to a 
Louis bar 
Durin 





was on the one side or 


most important cases Missouri and was. also 
retained in many controversies in different parts 
of the country. His greatest interest and his 


ealm of constitutional 
ies involving the knowledge 
ynstitutional guaran- 


greatest strength were in the 1 
It was controvers 


and the application of those 


law. 


tees upon which depend the liberties of individuals 

and the welfare of states and communities that 

aroused his great powers On such occasions he 

never failed to prove himself of the type and mould 
| } ! 


f the greatest who have adorned the American 


oar, 

In 1876 he epted employment as _ special 
counsel for the United States in the celebrated 
“Whiskey Ring” cases, in which were pitted against 
him Emory A. Stor f Chicago, Judge Porter of 
New York, Daniel W. Voorhees of Indiana and 


Krum of St. Louis. Because of 
had been per- 

Government, 
and the 
as conspirators, 
interest. 


Judge Chester H 
the magnitude of the frauds that 
petrated against the revenue f the 

well number 
prominence of the pe ns involved 
these prosecutior excited) nation-wide 
Among the defend and the 
Supervisor of Internal Revenue at Louis, the 
Chief Clerk of the reasury artment, and the 
Private Secretary to the Presiden United 
States. 

Another of | es of national interest was 
Mormon Churcl ise which with 
conspicuous ability | ntended against the con- 
stitutionality of an act of Congress which under 


as as because 


he ( oliector 
St. 


t of the 


; - 
the so-called 


took to escheat to the Government lands of this 
religious corporatio1 “There 1 law,” he said, 
“that does not chat ¢ the | \ f the h 


land whic 
recognizes the doctrine that no pers I 
prived of 
process of 1: ¢ 
It qualifies the authorit f les itors 
jurisdiction of courts t stands as a sentinel t 
guard against the approach of arbitrary power ove1 
individual liberty evervwhere tl ighout this land. 
Whencesoever it came, whether from the barons 
of Runnymede, or from the forests of Germany, or 
from the teachings of Greek philosophers of an 
early age, it has found its and in this 
country it has become the foundation stone of our 
political fabric.” 

In a conversation with a friend a few years 
before his death ncerning the important cases 
with which he had been connected, he said that he 
considered his greatest was in the Express 
Company cases (Memphis & Rock R. R. C 
v. Southern Express | 117 U. S. 1: 29 L. ed. 791). 
It had been decided in effect ry Mri Justice Mille: 


without due 
and eternai 
it limits the 


1 
here 


and two other justices of the Supreme Court upon 
the circuit that a railroad companv owed an ex 


In 


cat 


carrier. 


immon 


press company the duties of a comm n 
short, that a railroad compa 
rier of a common c 


irrier. ( adhead 


repre 
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sented the railroad’ companies 
ie Supreme Court of the Unite 
» days. At times it rose to 


vere Senator Weorge F, Edn 
C. A. Seward of New York a1 
Justice John A. ( ampbell of Ne 


1 


three oft the justices in thet 
, 
| 
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| led f 


tidt 


decisions were reversed. 
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hei 
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all 


His conceptions of the bar 
to the administration of justice 
1+ ] aid t¢h- + +} 
exalted. He said that it is the 
1] legal controver » in whicl 
ail iCPal CUTILUI VCerTsiecs lil whnicn 
erned to make a fair a l ¢ 
the law and of the facts bef t 
lings to avoid the stirring u 

lt aa Bae bs 

suited by a cilent, cou 

f a controversy without litigati 

| a th% » 1 - 1] 

advisable to do so, and under all 
in officer of the court, to have t 


end the rig! wever it may be 

y the voice of the multitude 

1 single individual clothed with 
He was devoted to his profe 

f the important part played by it 

In his delightful preface to “The 

Bench and Bar of Missouri” w 


Reminiscences of Fifty Years « 
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ing of members of the profession, | 
not be disputed that in the defense 
against the encroachment of arb 
revising and formulating enactmé 
protect life, liberty and property 
yf constitutions and generally in 
f the forces necessary to preser\ 
happiness of the members of soci 
no other class of individuals will 
vith theirs.” 

He abhorred trickery He det 
loathed deceit His 1 I 


candor and h 


courts and juries and account i 
for his successes. He had the un 


f his brethren at the bar and their 





argument in 


States occupied 


He 


+ 


teerity, ability and fairness. 
counsel and his advice was soug! 
by iwvers as well as by clients. 
him that “His controversies engen 
Che elevation of his character 
tioned sincerity carried assurance 


nent, however sharp the contest, th 


ave with wrong; that t 


r 


qu i re be +4 
f intellect, wholly above the clai 
nimosity He accepted his defeat 


few, with an equal 


the tribunal which decided against 








:. 2 > ] _ o . hI 
erred in judgment Dut was incapabie 
ing. He bore his triumphs, which were 

ut undue elation and in such spiri ; 
eae a ae sideration as 
Vili Suci Kindiv consideratio! as 
the bosom of his adversary.” 

Colonel Broadhead believed tha 
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he gave unstintingly 
Association of St. 
1878 to the American Bar 
‘7 later to the School 
ty as lecturer, on 

wyer, he was also 
itation at the bar was 
a lawyer, which still 

is as a citizen and 
rguments as a lawyer 
ted to make more se- 
republic, it is possible 

1 citizen were of greater 
I iation. He believed 
ely to participate in 
ldress to the Amer- 

rst meeting in 1879, 

n is the source of 

tten, he affirms: “It is 
have studied the sci- 
ther they be on the 
le or in halls of 
entiment springs 
Vs in an unobstructed 
pted in pursuance of 
each citizen the fulness 
i se so much re- 
essary for the good 


that the lawyer’s 
ite with his equip- 
bl] service. “The 
ted by the pillars 
to the members 
ights of individ- 
each other and to 
secured by a 


is sent as a dele- 


Constitutional Conven- 
Der ratic county he 
he state legislature. In 
te senate. His legis- 


structive thinker 
ceful and danger- 
n of sound judg- 
1. Then came 
it seemed that “the sun 


e moon to 


‘ 
+} 


blood.’ 
| that Colonel 
r ect public 
related to and in- 
were promi- 
Southern cause, boldly 


talents at 


service. 


1860 provided for 
consider the rela- 

leral government.” The 
ter a bitter con- 
elected as one of the 
Repeatedly 
ls aroused the mem- 
“Who,” he said, 


eet these calamities to 


ention 


uri in the Union and 
1 our posterity such a 
its us. Any man who 


t fit to live and 
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what better time to offer up our lives than in be- 
half of such a cause.” As Chairman of the Com 
mittee, he made the report that provided for the 
removal of the Governor and other state officers and 
the establishment of a provisional government fa- 
vorable to the Union. The report was adopted 
and Judge Hamilton R. Gamble, a staunch Union 
man, was placed at the head of the state as its 
Governor. Mr. Broadhead was one of the five who 
constituted the Committee of Safety, organized 
February, 1861, to meet force with force. When 
it assumed charge, there were but two companies 
of United States troops west of the Mississippi. 
Soon there were six full regiments in Missouri. 
Without doubt it was the prompt and vigorous ac- 
tion of this Committee that kept Missouri in the 
Union. Had Missouri seceded, it is likely that the 
border states would have followed, and that the 
Confederacy would have been established. In 1861, 
considerations of public duty and the earnest solici- 
tations of his old preceptor, the Honorable Edward 
sates, then Attorney General of the United States, 
induced him to accept the office of United District 
Attorney. But so exacting and urgent were the 
other public duties which he had assumed that he 
resigned in a few months. In 1863 he was ap- 
pointed Lieut.-Col. of the Third Missouri Cavalry 
and became Provost Marshal General of the Mili- 
tary Department of Missouri, comprising Missouri, 
Southern Iowa, Arkansas, Kansas and Indian Ter 
itory. In this position, which he held until the 
close of the war, he possessed almost absolute 
power, but so humanely and so justly did he ex- 
ercise it that foe vied with friend in their admira- 
tion and praise of him. “Though clad in the uni- 
form of a soldier, he administered his office as one 
wearing the robe of a judge.” 

Appomattox silenced the guns of civil war but 
did not still the waves of angry passion. Evidence 
of this may be found in the provisions of the con- 
stitution of Missouri of 1865, known as the Drake 
Constitution and in’ the reconstruction legislation 
of Congress. By means of the so-called “iron clad” 
or “test” oath and suffrage restrictions of the Drake 
Constitution, all who had “sympathized” with the 
South were disqualified from voting or holding of 
fice, or practicing law, or teaching, or from per- 
forming the office of a bishop, priest, deacon, min- 
ister, elder or other clergyman, or solemnizing mar 
riage As stated by the Supreme Court of the 
United States: “The oath thus required is for its 
severity without any precedent that we can dis- 
cover.” (Cummings v. Missouri, 4 Wall. 277, 1. ¢ 
318: 18 L. ed 356, 361). With indignant and con- 
vincing voice, he thundered against the provisions 
of this constitution and against the reconstruction 
legislation of Congress including the “Force Bills” 
of 1870 and 1871. He contended that they were 
unconstitutional—a position subsequently approved 
by the Supreme Court—and he stood foursquare 
against the relentless spirit that forced their enact- 
ment. His great and kind soul yearned for the 
banishment of hate and bitterness and the restora- 
tion of forgiveness and good feeling. His magna- 
nimity, his wise counsel and soothing words con- 
tributed in large measure to the accomplishment of 
the reconciliation in Missouri that he so devoutly 
wished. 

In 1875 he was elected a member of the State 
Constitutional Convention which framed the pres- 









ent constitutior 


ond greate ul 
dent ot that « 
judgment and his 
tional law wer 
Throughout its 

1 
member wert 





more influential. 
In the Dem 
1876, he receive 
lential nominati 
een. In De 
pointment by G 


Samuel J. Tilde 
proper course 


f 


tinuance ot peace 


rende 

member of the 
In 1885, ut 

land, he visite 


ol the grovel 


tion claims His 
furnished the bas 
Congress upon 
a hundred years. 
In 1893 he w 
land and for tw 
responsible positi 
In 1896, « 
the silver questi 
of the Democrat 
ticipated in the It 
Though engr 
large practice, at 
that sought 


considera 


n 
1 ad +1 
to learn the ofr 


lan contr 
no farther than 

livered before the 
30, 1896. In tl 
terance to the ft 


17 } > 
well to bear in 


patriotism to trust 
of the accredit 
special duty it is t 
spect, and who 
the facts than 
not only of the 
facts may have to 
country.” 

While recogni 


before the Execut 
tional Arbitrati 
1896 
tions. Never, 


civen a mor 








General Jno. S. M 


ened by tne Tildet 


attention of the pe 


} . + 
vetore the country, 


AMERICAN Bar ASSOCIATION JOURNAL 





I | 
He received the sec- 
) 
yftice of Pres 
, 
11S € l€ ce, nis good 
( re of constitu 
‘ — so 
} i at WwUU 
t ) ions ort no 
nstructive 1 
" 
t \ ( nvention Ol 
( f the presi 
I 
é Missouri's six 
¢ { 
H. Ha 
T¢ 
sur t Sure the con 
seriously threéa 
{ r elt controversy 
electe ( oress where he 
service is a 
( tte¢ 
| { IGeNtL A eve 
( ( ed the archives 
| ail : 
ich spo 
{ iil } 4 
ite Department 
( ( lite action Dy 
t een pending I 
) te » Switze 
l ities ol it 
with yn 
t irt stand upon 
iS V € was one of those 
t é and who pat 
{ ? 7 
uirements rt nis 
¢ 1] ks and pi sitions 
evert ( ind time to give 
+ + ] +? sol +1 
l ciaimed tne 
( e who are interested 


( r i need earcn 
é that subject, de 
( St. Louis January 
ess he gave ut 
n vl} ch all wou 1 do 
Not nying the right 
, 


every citizen of this 
Se », in controversies 

feel that it is the province 
he knowledge and judgment 


ts of our government whos<« 


iard our interests in that re 
means of ascertaining 
te citizen can have—and 


it of the relation that these 
interests and safety of our 

n of Cuban independence was 
prepared and read a paper 
Committee of the Interna 

f St. Louis, Decem 

ention among na 


lev is this subject been 


for the Missot 


iri Historical Society, is an exhaus 





tive and authentic account of that « il t sac 

tion and resulted in the Interior De chang 
£ 4} ‘ - } | y 

ing its map of the western bounda 


He was a broadly cultured man. While his 


nterest in al study of the law, particularly the 
rigin and development of constitutional principles 
and guarantees, never flagged, he was a famil 
with the English classics and found keen delig 
in history and in poetry. 


Nature was kind to him She endowed him 
linary mi! but with a 


hlidl y i ‘ 4 s 





not only with an extraor« 
His frame was massive. He 

















































nd e “4 7 71 : . - | . a. ~ 
hve treet ten inches tall and weigned red 
pounds, was rarely disabled by illne an 
; : 
ind did endure long ho ibor wv it fatigue 
s : . bs 
He was a genial, pp e, cordial 
i Sea f 1 Se had 
man, with an avound ri nad 
none of the austerity us ed 
eat ( 
‘ . 1 
In |} simplicity sul ( 

He harl ed hatred ar evi e 
Like Abou Be \dhem, he lov n 
Ferhaps his distinguishing charact tics were 

; ; eer 
venuinenes generosity and s Before 

al - 
court and jury, in public office ar con 
1 . } 
tacts I ¢ vas candid S cere ne 
is genuine His heart was qui t hed by 
of distress ~o gulleless was 
he was often a mark for th o. He 
vas utter! lifferent to weal l I 
; “ , 
terest or pleasure in its pursuit IN er 
though with his great talents, h é t 
his commanding position he « ease nave 
la tune, he died a ely 
nder that thos« | ‘ ; 
ind advanta persona ic ( 
sonai Cor i Vil nit 

7 | + ’ 

mired hit tens P ' 
epest aff« ct n 
In 1847 he married Miss M D 
t . a 
Pike County, Missouri, a native 
1 three Idre two orf Ww l 
er 1 ; 
uildren and ee great gra € 
P TD. r+ 
| l He Vas ear;re 1 a rresvy Ss 
mal! ioe imeé I ISCO] i 
A 1 } Sanea i} 
1 Sn pe ¢ His 
er hist e tl} n fiftv vears t se 
1 Th i sat +4 y 
1 Sa N man withot 1 ) 
1 wl } c fT t preserve ] } 1 ‘ ; 
ed leaving the reputation i VVE 

*NOTI +} r d i ¢ + tter 
Col. B dhe s deat i he not | 2 
The material this biography was 
by the Bar As tion of St. Louis and ! 
presenting it to \ s courts m t 
the bar of Pike ( Miss gr é t 

and i ol renee gM P 
press and in the various histories 
bar ur the very excellent “Aut y 
cences” of the late United States District Judge, D iP 
Dver, of Missour Of course, recourse wa 1 to the leral 
and state reports in w h Col. Broad! i uses and sum 
marries f his riers rted it l narrat ns 
of the important ven , he 
was a part A T nae ess id 
» frier 1 assoc Col. Broa , st at 
the h ecial Jauchter. J Hort 
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Legislative Correction in Criminal Procedure 


By JOSEPH P. 


H California through their repre- 

ent express in chapter 618 their :mpa- 

é Ly trials. They en- 
strict attorné to expedite the 

earing al natior such cases since “the 
velfare f t ple” of t tate requires the 
( é ettleme ll proceedings in 
( this general in 

inction, the iture in chapter 617, shortened 
en days the time within which 

the t in indictment after 
e dete ( ed, and chapter 615 
te t of postponement to allow the 
efendant t for counsel at not less than two 
wey 1) By chapter 620, the time 

r hearit in criminal cases is cut from 
SiX t ter f y e record in the 
ppellat ( the court, “for exceptional 

( ( 9 continuance.” The 
rt t the buck” to the counsel for 

I yt e granted upon stipulation 
f the I r al longer period than the 
é ( ( ter 616 made effec- 
tive t a defendant be 
ke ( y ite Ww ut “unnecessary 
lelay,’ ip a maximum of two days as 
the longest t n be held without examina- 


nm to speed 


tion Appar e general injuncti 








procee e the i effect on pros- 
ecuting ofhes e defendant, however, is given 
it least five id f at le t two, days to pre- 
pare t 06. t Dakota, Chap- 
ter 215, ve er the opening day 
vf the tern h the case is set for trial to file 
n aff e o1 a change of venue 
is requeste ina, chapter 132, requires’ that 
a defendant t for ntinuance because wit- 
esse ( lable must be filed 
nve L é t la n which the case is set 
for t e7 er 125, requires the 
trial court t sentel within thirty days 
after the ver guilty and allows only twenty 
lays ait ( tence This limi- 
tation will iwainst the prosecuting officer in 
cases whe s secure testimony in an- 
other case f nvicted prisoner by arranging 
for a lighter tence The time for bargaining 
ll be cut d [The act goes on to require that 
every writ be | ight on for argument 
at the ne te the court vhich it is return 
ible 
Del ( another way by North 
Carolina 52. v “4 its the judge to 
limit argut to the jury to two hours instead 
yf three in 1 s, except capital felonies, wher 
there is no limit of time fixed, but the court may 
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Continued 


CHAMBERLAIN 
limit the number of counsel 
jury to three on each side. 
Other states have moved to reduce delay by 
lessening the time for taking specified steps in the 
yr by fixing exact limits in place of gen- 
eral authorization to the court to fix the time. In- 
diana by chapter 132 cut down the time for taking 
appeals from a judgment or from a ruling denying 
a new trial from one year to one hundred and eighty 
days, and the time for filing a transcript from ninety 
to sixty days after appeal is taken. 
ter 62, reduced the time for taking an appeal in a 


; 


criminal case from one year to sixty days; in pend- 


who may address the 


proceeding, 


Oregon, chap- 


ing cases, to sixty days after the statute takes ef 
fect. North Dakota, chapter 217, is not so drastic, 
but appeal must in future be taken within three 
months instead of six months, as formerly. The 
appellant must then file his statement of the case 
and brief within six months after date of judgment, 
and in case of an order, within sixty days. The 
District Court may grant a further like extension, 
but in each court only after notice to the adverse 
party. On failure to file within the allotted time 
the appeal is deemed dismissed. 

Of material aid to the prosecuting officer are 
the statutes making certain facts prima facie evi- 
dence of other facts. These statutes usually apply 
to instances where a physical fact is made prima 
facie evidence of a mental fact necessary to con 
vict. Where intent is of the essence of the crime, 
these statutes permit the prosecution to convict on 
evidence of a physical fact which tends to show the 
existence of criminal intent, a mental state, unless 
the defense can prove that there was no such in- 
tent. Clearly the mental fact of intent is peculiarly 
within the knowledge of the defendant so that as 
he may take the stand to rebut the presumptions 
he can clear himself. Indirectly, however, the re- 
sult of these acts is to circumvent the constitutional 
protection of the accused* since he will be forced 
in many cases, to take the stand in his own behalf 
to rebut the presumption. 

A common application of the principle is In- 
diana, chapter 49, under which a person previously 
convicted of a felony who is found with burglar 
tools in his possession with intent to commit the 
crime of burglary, is guilty of a felony. It would 
evidently be hard to prove the criminal intent, but 
easy to show the fact of possession, so the legis- 
lature made the fact of possession prima facie evi- 
dence of the mental state of the intent to commit 


burglary. 

A section in the New Jersey Pistol Act, chap- 
ter 321, raises the possible sentence where a person 
was committing a crime armed with certain weap- 


Georgia, 258 U. S. 1 
forbidding compelling a 


1 For an interesting case see Hawes v 
Provision of state Constitutions 
‘ ¢ a witness against himself 











704 


ons, including a 

he had a pistol witl 

dence of intent 

chapter 408, mak« ta the 
fraud a 
the agreed wages, and re 


person he I es 


proving the intent, the la ket 


facie evidence thereof, the 
ployees without lvising ea f 


labor claim due 


that the employer been ( 
Island, chapter 1047, gives « 

lords of the state ind it diff lt 
tent to defraud, nec ary 
felt that the world owed the a 
a particular landlord as the pet 
collect 
ing. A new statute 

pay, presumptive evidenc: y 


the obligation, 


and also makes it presut 


ment of fraud 11 yi we } ‘ C1 


credit from a lai rd by false pret 


comodation was obtait 
gage. Oregon, by chapter 311, 
ment of 
fact 
60 days to provide food I helte 
his wife or c 
to desert. 
misdemeanant a 


the crime i] lese1 


session of a car but wl 
frandulently to ret 
agreed upon. ° 
refusal to pay 
ing it, is made prima facie { 
intent which is of the essence of the 


or fails 


the hire or abscondi 


The Maryland legislature hap 


the principle to facilitate 

steal electricity or gas from the 
public utility companie e ex 
vice which diverts curre: 
through a meter is prima facie « 
to violate the s 
benefit of the diversio1 it re 





\ MERICAN 


that a person | eft the stat 


BAR 


») prove ¢ 11 
I 
h o11 + ] 
nh guest Wil 
4 selects 
db 
trom whom tv 
ee ¢ int 
£ Vitnout pa 
l I neviect O 











ti01 makes the 
ntl Sattad 
{ £1iQ) £1i1CU sv) 
IPpile 
i 
ice ¢ 1T1L¢ 
1, punishes as a 
y ita | 
ly disposes of 1 
within the time 
this tatute th¢ 
ng without pay 
ri the trauduient 
CI ne 
te€ 1/7, apples 
I pe ms wn 
supply S 
ence Ol iny de 
ut passing il 
lence ol! tent 
ectly recely £ 








however, along é e further, as S 
statute does, that i: é eck meter of a 
electric power c t prima facie evi 
dence of theft f current ittempt to violate 
the statute if the check mé¢ s a larger amount 
of current than the 1 eter. Perh ips the 
presumption of accuracy the company’ te 
is justified but it would ly appe yu 
ting the burden f s 
his meter is correct nvy’s wrong, is 
ravelling a long way 11 cing the burde 
proof from the p! ut I the defendant 

The Wyoming legislature appears not to be 
sure of the succe e rule 
ing the crime of passing a eck t it funds to 
meet it. The legislature ha id trouble lecid 
ing whether the presumption was desirable l 
1920, the crime was fel | the presu t 
was included, in 1925 the A essened to ; 
misdemeanor, the presu! re ned 1 1927 


the crime was made a felo1 vhet 


ror more 
In 
facie it 


to prove presu 


i 
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apon he w nave his cnal 
‘ + ] + 
p! ulmpt n 1S used to 
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l'o | 1 different wa 
, . , , 
evidence, Indiana, chapter 152 
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tates nal ve provided 
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} he may to keep in his house or store a 
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or store which 
is be ed elsewhere, through the medium 
» interfered with 
New Jersey 
¢ through which 
rade can be kept. 
licensed 
he Se State; the retailers, by the com- 


VManufact nd v ealers 


are 
ie state. Rhode 
Island te so liberal in permitting licenses 
the 
od reason 
erty or have 
reason for carrying a pistol, and 
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authorizes 


per | wl have g 


person t 
local 
ht of appeal as in New Jer 


officer 


licenses are granted by 
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‘ * . - T 
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Death of Hon. Herbert S. Hadley 


issed away when 
Hon. Her 5. Hadley died on Dec. 1 at St. Louis 
Former ( Hadley vw tive in the work of 


bodies con- 
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the pressing problems of the day. He 
an outstanding figure in the American Bar 
He combined the wide interests of the 
lawyer, the scholar and the public man and his death 
is a distinct loss to the profession and the public. At 
the time of his death he was chancellor of Washington 

niversity, St. Louis. He was Attorney General of 
Missouri from 1905 to 1909, and attracted wide atten 
His elec 


rned with 


. 1 
Waid did 


Association 


tion by his vigorous conduct of the office. 
tion as Governor followed and he held that position 
four years of health induced him to 
remove for a time to Colorado, where he was head 
of the Law Department of the State University at 
Boulder for a time. He returned to St. Louis to accept 
the chancellorship of Washington University and to 
devote himself to important public activities 
Olathe, Kan., Feb. 20, 1872, and received his 
collegiate education at the University of 
Northwestern University and the Chicago Law School 
tle removed to Missouri from Chicago in ‘1924 and 
entered the practice of law at Kansas City. He was 
married on Oct. 8, 1902, to Miss Agnes Lee of Kansas 


City 


for Reasons 


He was 
born at 


al 


Kansas, 


\N BAR ASSOCIATION COMMITTEE 
ON COMMERCE 
\nnual Meeting to be held in the Building of the 
Chamber of Commerce of the State of New York, 
65 Liberty Street, New York City, 
Tuesday, Wednesday and Thursday, 
March 20, 21 and 22, 1928. 


\MERI¢ 


Agenda 
Tuesday, March 20, 1928. 


10:00 A.M. 1. Suggestions of 

(a) New business. 

(b) Other subjects 

Bill providing for damages in 
collision cases on navigable waters 
United States where more 


11:00 A.M ». & 


of the 


than one vessel is at fault. 
3. A Bill relating to bills of lading 


ir carriage of goods by sea 


00 P.M. 4. Revision of calendar to provide for 
13 months instead of 12 
Wednesday, March 21, 1928. 


10:00 A. M l Amendments to the United States 
Anti-Trust Laws 

2. Senate Bill No. 2792, 69th Con- 

gress, known as United States 


Contract and Sales Bill. 
Bill relating to the settlement of 
Industrial Disputes to be 


by the United States Congress 
Thursday, March 22, 1928. 


10:00 A. M l 


‘ 
\ 


”) 


200 P 


enactes 


Bill relating to motor vehicle 


Nn 
] 


used in interstate commerce and 
upon highways receiving Unite 


States aid. 
Instruments relating to interstate 
| 


, 

and foreign negotiable paper, fire 
insurance policies and warehouse 
receipts. 


Executive Session. 
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\WYER AND 
[ARIES 


THE ORGANIZED | 
HIS BENEFIT 


The year 1927 has added further proof 
that an important factor is entering into the 
administration of Justice and into the politi 
cal life of the country as far as that adminis 
tration is concerned, ‘That factor is the or 
ganized lawyer; and by the term we mean the 
personalized composite of the membership 
of the Bar Associations. The existence of 
this type of lawyer, exemplifying the ends 
and aims of the Bar organizations, giving of 
time, money and effort to help realize those 
aims, willing and anxious to cooperate with 
other organizations for the improvement of 
the administration of justice, is one of the 
most significant facts in the present situa 
tion. 

One of the great things the organized 
lawyer does is to set the profession right 
with the public to an extent which the indi 
vidual lawyer can never achieve. No mat 
ter how upright, efficient and public-spirited 
the individual may be, the circle of his influ 
ence is limited. The old tradition of popu 
lar criticism of the lawyer is hardly affected. 
He is regarded as an individual and not as 
typical of the profession. But such an atti 
tude is not possible in the case of an organi 
zation of, say, several thousand lawyers. It 
is as a rule fairly representative of the Bar 
of a particular city, state or of the nation. 
Its merits, whatever they may be, are admit- 
tedly those of a large constituency; its char 
acter is a fair composite of its membership; 
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section 


t < > 
( 


its ends and aims are those of a larg 
of the Bar. 

Thus by means of the organized lawyer 
the public is brought to a better apprecia 
tion of the essential public spirit f the Bar 
This characteristic is written all over the 
history of the law, and no man can read the 
history of the growth of liberty England 
without meeting it at every tur 
one expects the average man to make 
self familiar with all that. What he 
readily observe, understand and appreciate, 
however, is the effort of the organized law- 
yer to clean house, to promote the simplif 


But no 
him 


can 


cation of law, to raise standards of efficiency 
in the profession, to aid the poor to secure 
their legal rights practically without cost, 


to resist the evil influence of politics in the 


nd apply the 


selection of judges, to find a1 

best means of making the pr: 

tice speedy and efficient, to aid free of charge 
t 


cesses of jus 


; 


in the administration of veterans’ estat 
do his part to help bring the Constitution of 
the United States back to the minds and 
hearts of the people, and the numerous other 
things that are part of the regular program 
organized Bar Association of 


i) 


Cs, 


of a well 
today. 
The man 
that the members are not one thing 
Association another; that busy men are not 
wasting time, money and effort to achieve 
something with which they are not in sym 
pathy; that the large majority of lawyers 
feel that their profession is not merely a 
means of livelihood but also a pursuit which 


average will readily realize 


and the 


is affected with a public interest and with 
obligations of a high character; that their 


insistence on able, upright and competent 
men for the bench is something quite dif 
ferent from the desire to see this or that in 
dividual get a paying job; that the organized 
Bar is a municipal, state and nati l institu 
tion of great value, and that advice as to t 
administration of justice from such a source 
is not only that of an expert but is actuated 
by real public spirit and a desire to render 
service to our country. 
Fortunately the 
this era of growing cooperation between the 
Bar and the Fourth Estate, gives 
publicity to the efforts of the organized bar 
to do its part. It thus brings the organized 
lawyer as an active force for good to 
tention of the citizens. There are f: 
and striking evidences, in fact, of the grow 


press, particularly in 


reasonable 


Tne « 
tne at 


‘equent 








AMERICAN Bar ASSOCIATION JOURNAL 707 











ence of the people in the profes- 


ng confi 
sional organizations. When an independent 
judicial ticket, nominated by the Bar at al- 
lost a moment’s notice and under circum- 
tances of the greatest disadvantage, polled 
as large te as either of the major political 
irties in a fairly recent judicial election in 
Chicago, the conclusion was too plain for 
question. The continuation of this process 
annot fail to affect, and ultimately deter- 
mine, the attitude of the people towards the 
profe SSI I isa whole. 
Of all this combined effort to render 
public service and thus set forth the real 
spirit of the profession, as distinguished 


from the misdeeds of the notorious few, 
in the country is 


' 5 - . ] 1. ; 
every es ie iawyel 


the bens lal He has little time to go 
about correcting wrong impressions about 
the profession, based on traditional and easy 


misconceptions. He has to make a living, 
like everybody else. He is the beneficiary 
whether | elong to the American Bar As- 
sociation or his state or local association or 
not. If he does not belong, if he takes no 
effort, he is being unjustly 
enriched the expense of the time, effort 
and mone [ his more active and public- 
spirited brethren. He is eating of the bread 
and making no return there- 


interest 


of others’ 


for. He would not consent to be placed in 
such an attitude in any other relation in life. 
He will c y repudiate it in his relation 
to the profession the moment he realizes the 
moral 1 professional implications of his 
standing aloof from the great things it is 
trying t mplish 

[It should be, and is, a source of satisfac 


tion to the vyer who loves his country and 
his profession to know that the organized 
lawyer wh more and more typifying the 
profession to intelligent people represents 


something himself; that when the Bar 


speaks out courageously or works disinter- 
estedly f he public good, there is a little 
bit of himself in the act. In the labor of 


making o, when often the earth seems 


brass and the sky of iron, when the individ- 
ual seems little and the world more and 
more, the feeling that one is laboring and 
achieving cooperation with men of his 
kind in vider field, should furnish a real 
inspir lend new light to the com 
mon day , 
The At an Bar Association, through 


ip Committee, will soon begin 
secure new members for the 
[Its aims and purposes are 


its Members! 
a campaign 


organizati 


known. Every respectable lawyer, as 
we have said before, is a beneficiary of its ef- 
forts. Every respectable lawyer should join 
in and share in its work and in the satisfac- 
tion that comes from having a part in some- 
thing eminently worth while. 


HOW TO KEEP THE MEMBERS 
INTERESTED 


President Kemper Campbell of the Los 
Angeles Bar Association furnishes a recipe 
for keeping members interested in the work 
of the local associations in the October issue 
of the Bar Bulletin. It is the very simple 
one of giving them something to do. “Many 
members of local bar associations,” he says, 
“are anxious to participate in the active 
work of the association. They are interested 
in it and they feel equipped to do the work 
well. The failure to recognize this fact and 
this psychology is responsible for the lack 
of success of many local bar associations.” 
Rapid rotation in office and numerous as 
signments to regularly constituted commit 
tees go a long way, in his opinion, toward 
meeting the needs of the situation. 

The prescription is undoubtedly good 
for local associations and for all other asso- 
ciations as far as circumstances will permit. 
But in the case of a very large association 
reliance must be had to a great extent on 
additional means of maintaining interest. In 
the first place, such an association should 
have a program big enough and vital enough 
to stir the imagination and impress any in- 
telligent member of the bar with a feeling 
of its essential worthwhileness. It should 
further find a way of driving home the truth 
that membership in an organization is the 
most effective method nowadays of secur 
ing the realization of important ends in the 
broader field—of making individual influ- 
ence count. It should also offer a wide range 
of opportunities through various subsidiary 
bodies not only for a more immediate par- 
ticipation in activities in the public interest 
but also for an expansion of interest and 
broadening of information on the part of the 
member. 


BACK NUMBERS WANTED 
The Journal is desirous of securing some 
copies of the issues of January and Septem- 
ber, 1921. It would appreciate hearing from 
members who have those numbers and are 
willing to dispose of them. 











REVIEW OF RECENT SUPREME COURT DECISIONS 





| 


Refusal of Mississippi School Authorities to Permit American-Born Child of Chinese Rac« 
to Attend White School, Instead of Available Colored School, Not Denial of Equal 
Protection of the Laws—When Agreement to Procure Passage of Municipal Or 

dinance Is Not Against Public Policy—Survival of Action Under Fede 
Ikmployers’ Liability Act—Measure of Damages Consequent Upon Deat 
Where Circumstances Are Shown From Which Inference Aris¢ 
hat Federal Official Could Not Have Faithfully Served the In 


erests of Government in Conduct of Negotiations Result 
ing in Lease of Government Lands, Lease Will Be Set 


Aside for Fraud | 


By EpGAR Bronson TOLMAN 


Constitutional Law—The Fourteenth Amendment petitioner was a member of the v e and that 
—Equal Protection of the Laws—Separation therefore she was not entitle mitted to 

of Races in Schools chools provided for the white 
The Mississippi statute providing for separate schools Che trial yurt overruled the irrer and 
for white and colored children is within the rights of the granted the writ of mandamus pra n the peti 
state and the refusal of the school authorities to permit an tion. But on appeal to the Supré urt of Mis 





American-born child of the Chinese race to be admitted to sissippi this ruling was reverse QO f ey 
a school for white children, there being a school for colored the Supreme Court of the Unit ite firmed 
children which she might have attended, is not a denial of the decision of the latter court 1, 
the equal protection of the laws ered by the Cuter Justic1 
Gong Lum et al. v. Rt \dv. Op. 79; Sup He first directed attention to th inds upon 
Ct. Rep., Vol. 48, p. 91 vhich the state Supreme Court had reste le 
Gong Lum, the father Martha Lu al ion. That court had considered the bearing of 
Chew How, her next friend, filed a petition on her §207 of the State Constitut ise. pre 
behalf in a Mississippi court seeking a writ of mat sented. Section 207 provides that “S te s ‘I's 
damus to compel the state and local school author hall be ma ed f r childre ; te and 
ties to admit Martha Lum as a pupil in the Rosedale lored races 
Consolidated High School e father was engaged The State Supreme Court 5 
in the mercantile business and neither he nor hi did not require separate schools for the col 
daughter was connected with any foreign consulat red races, al | that races « ther tha é hite race 
service at the time r tie ittel rth , vould be entitled only to the benefit ublic schools 
The petition alleged that she is a citizen and = for the colored race. That court | also explained 
an educable child under the t tatute; that a that the districts for white and colo: schools did 
such it was her father’s duty t end her to scl 1; not necessarily coincide territorially and that a 
that she appeared at the Rosedale Consolidated ¢ojored chil esident in a white ) strict 
High School on the opening but at the 1 might conveniently attend a col tside 
recess she was notified by tl uperintendent undet such district This explanation was held to be 
orders of the B I | the State S sound since there was no llega t he \ 
perintendent of Education that she was excluded jn the petit 


— 
J 
f 


from the schoo 
turn; that the ( ner EXCMSION posed of the constitutional question on the author- 


’ sient che w f Rite, mat sad nl = a 
was that Seo : By ee aa ity of the decided cases 
member of the Caucasian race a | 
| aan a 11 ¢ 4! re ae — e question here 1s whet ee 2 
t was turthe Lilé r irsuan Oa Mali United States is der ied equal prote é 
date of the State ¢ nstitut the egisiature id he classed among the colored races | 
provided for sch Is; that tl petitioner's father 1 ties for education equal to that off 
1 taxpaver: that there is 1 sc} 1 maintained fo: white, brown, yellow or black. Wer 
(hinese children in the Tyictrict r untv where W a Cal ery i argume 
; “— : ‘ - aaa? 7 ’ ve t K f t 1f 18 the same quest A 
the petitioner resides; that s s not of the red times decided to be within the « 
race or of mixed bl 1, but that she is pure Chi state legislature to settle without inter 
» af +] a +4 1 4] > 4. @.% | eral courts under the Federal Constit ' 
nese; that the rig e1 e Rosedale School = So cer eral Vonst 
. 1 _1 * 4 ‘ ' 1 . +1 al MI t e cases cited arise, i 
is a valuable right of 1 eprived by e tablicl _ ' 
. ¢ 1 ' ' ' ‘ ‘ ’ nent t separate schools as 
action of the s Lut rit that the author and black { Is, but we can not thinl 
ties have no discretion und t] law as to her ad any different or that any differe 
. ' , ' , ssuming the cases above cited to he right 
mittance, but that t nate against het ~eigcpeses dt ee ee ee ee : 
. P 4 the issue 1s as Detween white pupils and t s I 
without warrant of lav + “tag : 
pt Abag - : . . . . ellow races the decisiot within f 
The defendants murreé to the petition on the state in regulating its public schools 


eround that the h3l] } ved ' ts face that the with the | irteenth Amendment 
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ued by James N. Flowers for 


¢ arg 
the plaintiffs in error and by Messrs. Rush H. Knox 
Sharp for the defendants in error 


Contracts—Agreement to Procure Passage of Ordi- 
nances—Not Against Public Policy 

Where a party to a contract agrees to procure the 
passage of ordinances and the granting of franchise neces- 
sary to the operation of a proposed railroad within a 
municipality the contract will not be held void as against 
public policy in an action by the other party thereto when 
there is no showing either that the result to be accomplished 
would be against the public good or that improper means 
were contemplated to produce the result. 


Sicel yvunond. Adv. Op. 48: Sup. Ct Rep 


} 
ti 


1 {8 p 
An I i brought in a federal court in 
1 for breach of contract 


(seorgela ! 
wall the estate of A. B. Steele. The material 
facts were lows: Panama City and St. An 

ews £ icipalities in Florida. 
Their chief 1 irces were timber lands and fish 
eries, a eveloped. Steele was a stockholder 

two col ( ne the Atlanta and St. Andrews 
Bay R erating between Dothan, Ala 
ama and . City, the other a lumber com 
pany Che mber company also was a stockholder 
in the rail company. Steele wanted to extend 
this railway from Panama City to St. Andrews Bay. 

Drummond owned land in St. Andrews, some 

vhich w: St. Andrews Bay. He was desir 
yuus of enhancing the value this land. He hoped 
to do tl iring railroad service for St. An 
drews 

| eitex r re spective purposes 
Steele at ) mond entered into a contract. By 
the terms thereof Steele agreed to procure a char- 
ter for a 1 railroad company; to convey to 
this compa1 right of way in Panama City; to 
furnisl track; t cure the new com- 
pal i ta and St. Andrews Railway Co. 
to operate t from Dothan to St. Andrews; and 
to give the same service as that had by 
Panama ( 

Drum: igreed to convey a right of way in 
St. Andre to the new road; “to procure necessary 
franchis« ances from the town of St. An- 
lrews”; to ertain building’ for the new road 
and to pa tain building expenses; and to cause 
a terminal n the bay to be conveyed to it. 

Drum performed as agreed. Steele caused 
the propos« vice to be furnished to St. Andrews 
intil Aug 21, when it ceased. If there had 
not bee iuse in the contract in respect of 
railroad s¢ e to St. Andrews Drummond would 
never have ered into the agreement. He ex- 
ended $53,178.11 ling his part, and by 
eason Ste s tails cause service to be fur 





niched # ~~ Andrew +h; ' 154 - . 
nished to ews s expenditure became a 


LOlLd » 

The t de ed generally on the 
ground that contract was contrary to public 
policy and Che trial court sustained the de- 
murrer. but it lecision was reversed by the Circuit 
Court of Appeals for the Fifth Circuit. Certiorari 


Supreme Court In affirming 


s ‘ i 


the decision of the Court of Appeals Mr. Justict 
Butcer delivered the opinion. 

He first stated the contention of the petitioner 
and the general rule of law, as follows: 


Petitioner contends that the contract is illegal and void 
because respondent’s undertaking to procure the passage 
of the ordinances was contrary to public policy. In Mar 
hall v. Baltimore and Ohio Railroad Company, Mr 
Justice Grier, delivering the opinion of the Court, said 
(p. 334) “It is an undoubted principle of the common 
law, that it will not lend its aid to enforce a contract to do 
an act that is illegal; or which is inconsistent with sound 
morals or public policy; or which tends to corrupt or con 
taminate, by improper influences, the integrity of our 
social or political institutions. Public policy and 
sound morality do therefore imperatively require that 
ourts should put the stamp of their disapprobation on 
every act, and pronounce void every contract the ultimate 
or probable tendency of which would be to sully the purity 
r mislead the judgments of those to whom the high trust 
of legislation is confided.” And then, to make distinction 
between legitimate action and the contract condemned in 
that case, it is said: “All persons whose interests may in 
iny way be affected by any public or private act of the 
legislature have an undoubted right to urge their claims 
and arguments, either in person or by counsel professing 
act for them, before legislative committees, as well as 
courts of justice.” While the principle is readily under 
stood, its right application is often a matter of much deli 
cacy. It is only because of the dominant public interest 
that one, who has had the benefit of performance by the 

other party, is permitted to avoid his own obligation on the 
plea that the agreement is illegal. And it is a matter of 
great public concern that freedom of contract be not lightly 
interfered with. The meaning of the phrase “public 
policy” is vague and variable; there are no fixed rules by 
which to determine what it is. It has never been defined by 
the courts, but has been left loose and free of definition, 
n the same manner as fraud. It is only in clear cases that 
contracts will be held void. The principle must be cau 
tiously applied to guard against confusion and injustice 

The learned Justice then referred briefly to 
cases where there had been sinister or corrupt mo 
tives present tending to produce corruption in leg- 
islative bodies. But he pointed out that there were 
no facts here warranting the application of the rule, 
saying: 

But this case is different. Drummond was not em- 
ployed by Steele or by the railroad company to secure the 
passage of the ordinances. He was interested as an owner 
of property. Neither the contract, nor what was done, 
suggests that the location or construction of the proposed 
line was not a legitimate enterprise undertaken for the 
public good, or that anything improper was contemplated 
as a means to secure the passage of the ordinances. Drum 
mond’s object was to obtain the railway service; and, for 
that purpose, he expended a large sum. The mere fact that 
he owned the property that might be favorably affected 
does not tend to discredit him or to make evil his under- 

taking to obtain the ordinances. His interest in having the 
railroad extended into St. Andrew gave him the right in 
every legitimate way to urge the passage of appropriate 
ordinances. There is nothing that tends to indicate that in 
the promotion or passage of them there was any departure 
from the best standards of duty to the public. The conten- 
tion that Drummond’s agreement to secure their passage 
was contrary to public policy cannot be sustained 

Petitioner also contends that the contract contravened 
public policy and is void because Steele agreed to procure 
the specified service to be given St. Andrews. The argu- 
ment is that, in order to keep his covenant, he might be 
tempted to use his vote to obtain corporate action of the 
railroad companies that was not to the best interest of their 
stockholders. But the contention has no foundation of fact 
n which to rest. As shown above, it must be clearly estab- 
lished that public policy would be violated before Steele 
may raise that objection to prevent enforcement of the 
contract. The allegations do not indicate that the car- 
riers were not in duty bound to give equality of service to 
these adjoining and competing towns; and, for aught that 
appears, their interests would have been served best by 
continuing operation over the new line. It does not appear 
that the giving of the service would have resulted to the 
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disadvantage of ¢ ireholder Steele 
took all the t not af ir 
that it ever had ar t Che fact ged 
fail to show tl tend to « tut 
a fraud upon the old comy tockholders or tet 
in any degree to injure the t mere speculation 
to say that the tr n d tender 
bring Steel’s persor nterest i t 


as a voting sh 

The case wa reued l rs. William D. 

Thompson and Harold H r the petitione 
and by Mr. Jol n A. Sibley for tl respondet 


Federal Employers’ Liability Act—Failure to 
Prevent Murder 

The evidence is not sufficient to sustain an action 
against a railroad for wrongful death under the Federa! 
Employers’ Liability Act when it appears merely that the 
general yard master knew of altercations between two em- 
ployees, that they were likely to meet again, that the yard 
master did not prevent a later meeting and that at such 


later meeting one of said employees killed the other 

Atlantic ( t ( Sout! Il 
Adv. Op 21; Sup. Ct. Re 18, p. 23 

This action w bt I nder the Federal E1 
ployers’ | iabil t \ | the f the lé east 
who was also the 1d I t rix f his estate Che 
deceased was an en endant r: id 
company and it v leo ( uint that 
he was murdered |! the t er “with gt 
negligen¢ e wilfull nd nt 1used, perm € 
and allowed.” A re el n t trial court 
held by the Supreme ( rt Jorth Carolina af 
parently upon tl tl t] lroad compat 
was liable for failure to | t the t 
deceased. On ri the e was 
reversed by the Su eme \ United S tes 


i 
: : , ang nA . F . “2 _ 
} l 1 ' ce Holmes ine 


tacts ippear \ ¢ exce TS 
ri 

from the opi t ed 

and the ea the 


what to say 1! 
from the failure 
danger and t 


of opinion that tl ! t irrant 






a judgment. It letail 
Those mainly 1 

yard master, knew that S l va ‘ 
on previous occa t ] 1 1 tenit laneuage 
Dallas, who shot 5S yell: that elle knew o1 Re 
to have known t é } } 
did: that Fonvielle was with Dall hordinate 
before that n nd that Dal 1 to him. “( 
all I want to do is t k Sout! in 1 ee 

let me alone,” and I iel 1 that he must 1 
see Southwell, that \ nd talked to him it 
might bring t Fonviel 
left Dallas and after | t stance saw | 
and Southwell af ther 1 had tal 

few steps towards then t eparate 

case otf an ilter | ne 
reach them the ‘ f I \ it Dal 
had a pistol, | ‘ e. Dallas w 
a special policem trv it and 
unnaturally did. | f which there 
is any evidence wv S +t Dallas. unle 
Dallas’ remark just |! t t be taker ) 
shadow the event, w! t cet ! 1 not seem to 
after the event | extra 


to hold the peti 
The case W S 

for the petitioner 
the respondent 


Federal Employers’ Liability Act—Damages Conse- 
quent Upon Death—Survival of Action 

Action for damages consequent on death accrues under 
the Federal Employers’ Liability Act for the benefit of the 
“next of kin” only if there were at the time of the death 
no surviving widow, child, or parent. If such action accrue 
to a surviving parent and the parent die thereafter, the right 
of action does not shift to the next of kin 























7 ' ’ . , , 
Cnicag buriington @& Uurne } 5 
Dickey Trust Co., Adv. Op. 55; Sup. Ct. ep. \ 48, 
—»> . 
J / 
One Andet vas killed insta ; rse 
hi ] Vr nt S T) mn] ) ( ig 
( 11S ¢ yyment in employes gO, 
Burlingt & Quincy Railroad, I Ww 
d, or 1 e! His mother a1 ived 
| + y ‘ , T 
D5 the mother die € ( tratol! 
, ‘ : ‘ 

Wa ipT ted [hereatter the re any 
was app ted administrator a! action 
der the tederal statute 10! | I 

} mi ; 
on deat Che railroad moved I ( verdict 
‘ , 
n the gt that since the 1 ved 
r la P ] -a11 tad 
e decease € ) ve tne Ca ¢ vested 
n and died th he lr} m enied and 
1 
the plaintifit got a verdict a1 t Che 
Supreme ( f Minnesota aff o 
ment. 
‘ ’ 
I C i iS reversed h VC ¢ Su 
pre e Court f the United Stat n 
, : ’ 
delivered | Mr. JustTic1 a ad 
conte ed that Section 1 of the F« I loyers 
Lia \ct vides that on th ; ts here 
+ ; + | ] 
e caus i vested in the the 
, 1 
east l it her deat ex y € 
The sect estion p des every d 
l ¢ images t i ee or 
cast ¢ ti such € her 
ersona ¢ tative, fof € e sur 
1 
] 
ng W isband a ( em 
ovee i e. then 1 e¢ T 
ent l e, then otf the ent 
, ' ” 
l sucn ¢ yee 
| — 
if 1! o tie ( nten tne 
1 ‘ ace » Bee 
l Cri Ca ed | 
l¢ 1 ; 
esultil n i two 
a U is to ¢ ed 
1 t 1 suffering while ‘ . 
f \ s t act Now 
und ent added as 89 by A ‘ ath 
e. i¢ 6S 1, it survives to the é : 
t ¢ 
se of at r 5 ~ pe 
‘ ' 
C jured employe y s 
S ¢ rough the « npl VW le the 
é n ught by the t P 
t en es as truste i 
\ ehalf the Act au Che 
r the siste being t 
r the ther, “next of kir S 
le the c umst s 
pet 
ft $l mak ( t 
| é ( is there expre Ss 
\ l eT I either > I c t c 
¢ nt 9 - ; » ‘ 
| wit Ww r ¢ 5 
the nex I pendent upor € there 
y wid Ache shes 
t i classes pos -ficiaric t S 
‘ Ite ‘ 1e not ¢ he 
] ect vely | e the 
¢ 1 tn I tl eT! n 
rte etore a rec r e 
a a 
‘ f of the class nex I 
I Act for such a shifting t y The 
¢ lee [ \ for a life “ 
ler hers the line N 
loes it for vesting the right t n the 






























limit ation to another, in case the 
eath ppens to die thereafter with- 


he death When it 
ind absolute vesting; 


everal possible bene- 


ng to the expre provision in the 

entitled t € compensated. Upon 

idministrat might have been ap 

ught immediately. If it had been 

ght ( e been for the benefit solely of the 


would have lain. The failure 
lifetime did not result 
fter her death for the 


The ¢ irgued by Mr. J. C. James for 
the petitior nd by Messrs. F. M. Milner and 
Robert M nald tor the respondent. 


Federal Employers’ Liability Act—Damages Conse- 

quent Upon Death—Measure of Damages 

In an act for damages consequent upon death, it is 
reversible error for the court to refuse to charge the jury 
that in estimating the fair compensation to decedent’s wife 
and children for the actual financial loss to them arising 
from their deprivation of the pecuniary benefits which they 
would have received from decedent if he had continued to 
live they must compute the present value of his future con- 
tributions and in so doing they must take into consideration 
the interest which would accrue on the sum of money 


awarded. 
( ( Santa Fe |} Co.v Moser, Adv. 
() 4 _ é 1. 48. 1 19 
Th s brought under the Federal Em- 
yyers’ | Act by Mrs. Moser as the ad- 
ministt e estate her husband who was 
killed w ed brakeman by the peti- 
né to be determined on this 
appeal \ ther the trial court correctly charged 
the ju é | damage 
The oT nt parts the harge were 
In a t] lamage f at you will confine 
t tf the pecuniary 
e plaintiff and her 
Id l 
* * 

What ss t now, w..i fairly and 
re I vidow and child of 
the de n H. Moser, for the actual pecuniary loss 
which t tivel; flere reason of his death, 

as ected to at the trial by 
sel for 1 railroad on the ground that it was 
should be made more specific 
harg hich was requested 
he wive ehalf of the railroad company, and 
formula by which 
that if paid 
sow will fa: reneor ly mpensate the surviving 
widow tl tual niary loss.’” (italics 
he ¢ art f the harge requested for 
c t ! y 

Y ning the present 
v as plaintiff would probably 
have d 1 f the deceased you 
will n Iculations on the basis of the amount 

nz interest at the highest net rate of 
intere t t} t t timonvyv s} Ww in be had on monev 
S 1 y the testimony in 
T , a 1 1 + 
I re ed y the trial court and 
its ruling firmed in the Court of Civil Appeals 
Texas vrit of certiorari to the Supreme 
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Court of the United States the decision was re- 
versed, Mr. Justice McReyno.ps delivering the 
opinion of the Court. Referring to the case of 
Chesapeake & Ohio Ry. Co. v. Kelly he emphatically 
pointed out the error in the rule which the Texas 
courts had laid down, saying: 


We distinctly stated that “in computing the damages 
recoverable for the deprivation of future benefits, the prin- 
ciple of limiting the recovery to compensation requires that 
adequate allowance be made, according to circumstances 
for the earning power of money; in short, that when fu 
ture payments or other pecuniary benefits are to be antici- 
pated, the verdict should be made up on the basis of their 
present value only.” The interpretation approved by us 
has become an integral part of the statute. It should be 
accepted and followed. 

The case was argued by Messrs. J. W. Terry 
and Lawrence H. Cake for the petitioner and by 
Mr. A. L. Curtis for the respondent. 

Fraud—Ground for Cancellation of Lease 

Where circumstances are shown from which an infer- 
ence arises that a federal official could not have served 
faithfully the interests of his government while conducting 
negotiations culminating in the execution of a lease of gov- 
ernment lands and where the lease was wnauthorized by 
law, such lease will be cancelled for fraud and illegality in 
a suit instituted by the United States; and in such case 
the other party thereto and parties in privity with it are 
not entitled by iaw to compensation for improvements made 
on the land pursuant to the lease. No compensation will 
be awarded for such improvements unless Congress sees fit 
to allow the same. 

Mammoth Oil Company et al., v. United States, 
Adv. Op. p. 1; Sup. Ct. Rep. Vol. 48, p. 1. 

This case, the second reviewed in these columns 
involving the conduct of Mr. Fall while Secretary 
of the Interior, is interesting chiefly by reason of 
its facts rather than the principles of law involved 
in it. The suit was brought by the United States 
in the District Court of Wyoming to cancel an oil 
and gas lease made by the United States to the 
Mammoth Oil Company on April 7, 1922, and to set 
aside a supplemental agreement entered into by 
them February 9, 1923. The United States asked 
also for an accounting, for possession of the prem 
ises and for general relief. It was alleged in the 
complaint that the lease and agreement were un- 
authorized in law and in consummation of a cor. 
spiracy to defraud the United States. The trial 
court held the transactions to be authorized by an 
(Act of June 4, 1920, found that there was no fraud 
and dismissed the suit. In the Circuit Court of 
Appeals this constructior of the Act was upheld, 
but on concluding that tne evidence showed fraud 
in the procurement of the lease and agreement it 
reversed the decree of the District Court and di- 
rected that one be entered cancelling the lease and 
agreement, ordering an accounting for oil and other 
products taken pursuant to the transaction and en- 
joining the defendants from trespassing on the 
lands leased. Thereupon the case was brought by 
certiorari to the Supreme Court of the United States 
which affirmed the decree of the Circuit Court of 
\ppeals in an opinion delivered by Mr. Justice 
ButLer. This opinion was less favorable to the de- 
fendant than either of the decisions appealed from, 
in that it found the transactions unauthorized by 
law as well as fraudulently induced. 

The question of the legality of the transactions 
was briefly disposed of upon the authority of Pan 
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American Petroleum an ‘ransport 





States, previous y reviewe 
“So far as concerns tI , the Act of Ju 
4, 1920, to make them, the lease and reement now before . 
the court cannot be distingu hed fr those held " 
been made without suthority of law in Pan {mericar ( 
Petroleum and Transport ©01 l United State t 
the United State titled t them cancel $ 
The learned Tu ¢ ( ed the eviden< x ¢ 
in detail to point out the alements which led to an m et 
affrmance of the finding of tie Court of Appeals <a : 
vere il ed by fraud. It aj 00,000,000. The cost of Me Fe 
: any <¢ tne gre It w 


that the transacti 
peared that Denby became Secretary é, ry 
and Fall Secreta! f the Interio1 rcl 1921 sired by tl acting for the Govert t tt 


On May 3lst of that vear the Preside! issu : ae 
1 linistratiol ) mentality fi national defense in 




















order purporting to comm e administ met 
all oil and gas bearing lands to the Department o! Refore discussing the evid the learnt 
the Interior. Thereatte! the leas¢ ind agreement lustice briet summarizt 1 the . n the 
were signed by both Denby and Fall moplaint. His statement f the ern! ts case 
The preamble to the e stated that it 7 , llows 

the government’s duty to secure and store oil; that The plain 

the government de 1 t loss from drillin were made t esult of a 

then being done on a liacent lands; that it desir a de! he mee © 

to create a market for ro lt from an adjoinit P . 

reserve known as Salt Creek field; that 11 desir¢ 

to exchange royalty oil from the reser" for fuel fo 

the Navy, and to procure torage facilities for sucl collusion with 3! denied of 

fuel: that it was propost 1 to effect these things b sag ne Cie ad by 

entering into a contract prov! no for developme! “ee ; iy ag oye 

and exploitation of l and g n the reserve an 

for the construction of a pip line, if needed, to cl dec ve luel 

transporting rovalty oil trom t reserve and fro! a - 

the Salt Creek field. ee lease soot ' c 

The lease granted t the lessee the exclusi\ vould cause a part « 

right to take oil and gas so long as thev were pro- the benefit of © if 5 

duced in paying quantities. The lessee agreed t fer 1 0 Py ad perenne 

drill test wells and to tevelop the reserve, to build, hefore and an 2 e making of the 1 1] t 
or cause to be built, a common ¢ irrier pipe line ot negotiations and execution secret fron 

about 1000 miles in len rt] eam the leased land Congress a 1 the public : And f 

to Chicago; it agreed ilso to | is royalties a c¢ al og S50 ae ot _— 

tain percentage of the products, to purchase al ty and in violation of ae meant 

royalty oil produc: 1 and in payment theretor to s¢ M ( er other 

up an oil exchange, to credit t the lessor and t The record lisclosed that, n é 
issue oil certificates t the lessor showing the quantit ‘nspirators was called to givé ' +] 
and value of oil taken by the lessee. These certificates trial. The question was tt lve 1 dete 
were to be redeemed by the | ee by the tion of whether the « umstances F 
" I spiracy 








struction of storage | inks fot el oil, or by delive 7 
ip 
erage seiidlad . ~ : oie er ao ta ired t the a ¢ 
ing other proau . essee was DouUl | 1 } 1 t | ..11 
( een pened » O perat : i I it fall 
to construct or pay tor necé irv storage tal ks t | ' : 
° ° , ‘ P ; . . predecess nad a inged Tt C i ( 
be paid for by the I r in ertificates at Iace , , , , , , - 
an . " ia 2 rovalty Das vyhere tne 1 ities L0.4 el 
value. The lessee was to ex hange fuel oil for crude | , 
: , . . ‘ ‘ ent 1 t tne \ 
oil and store the former for | lessor at named ; ; Megs ' 
se | 1 1 1:1 , ffered amounting S R/ OOO 
places The lessee agreed to drill diligently . . , > * 1,087, eservs 
- ead favorabl\ ests. Ga eae ’ 
and carry on operations uni . temporary suspet vared, 1a ubly with t ( 1 1 1 t 
11 | +1 c . ‘ ) inning I St 
1 by Secretary of the In es S . 
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sion should be allowé \ 
] rT » the trol ver tne 








government on its bligations 11 
‘1 he delive! ee Rte ; 
pp 1 that the adjoini Salt Creek fe 


terior. The latter had powet! to terminate t 
lease. After execution of | lease the lesse¢ By a series of € 
designated, and the lessor accepted the Sinclait ecutive order com! ¢ 
Pipe I ine Company to construct the pipe line spe lepartment ! administrat1 S t 
fied in the lease fent’s supervision. This change in dé 
The supplement 11 agreement prov ided for « ntrol wa pposed by the Ass t of tary 
tensive storage facilities t he built and filled by the the Navy alter co! sultation witl n 
lessee, but to be 1 1 for | the lessor in roval cers The only eftec tive result of 1 | Siti 
oil certificates I veve ¢ ed to be the insert S 
In the opinion the lease oreement the Iding any chang he g 
commented on as foll ment’s prevailing policy in administering the 
The evidence s! s that | serves except u sultatior 1 ‘iia 
2 i ‘th the Secret Acting ; f Nan 


furnished under 























REVIEW OF RECENT SUPREME CourT DECISIONS 








713 





this order offset 


vells were granted in Reserve No. 1 to E. L. 


Dohe McM1 In this transaction 
Fa ith s é f the subordinate 
expressed his dissatisfaction 


r that they were given nothing 








further t ecting leases in the reserves. An 
excerpt { tter of July 8, 1921, to Doheny and 
the com! le with reference to it in the opin- 
e 
with } it Dey t t, as I have notified 
Secre at I should t the matter of naval 
lea rection of t Pr ent, without calling 
any of consult ess I conferred with 
[ licy He under 
stands t nd that I shall handle matters exactly 
1s I think best and will not consult with any officials of 
any é department it ly with himself, and 
such ¢ e confined strictly and entirely to 
tte a a ‘ int declaration that 
he was in {1 t to handle these vast properties as he 
pleased Fall. | lesir« get control of the 
reserve S ocli that he had it strongly sug- 
gests t t [ against the public in 
terest And ' ference nfirmed by his subsequent 
On J y I suggested to Denby, by let- 
ter, the 9 yalt to pay for fuel 
depots 1 ated and planned by the Navy. 
I le ginate the Navy. Obviously 
fuel de ecess except as a part of the 
plan t t { cy of oil reserve under- 
o 1 x st the eserve speedily. This 
pla t the lease finally made to the 
Mat t was acquiesced in 
by Den! y thereafte anges were made 
uN 9 te officials and it is significant that 
Fall fa é anges made Admiral Robison 
was ap ( ( the E1 gineering Bureau. 
Robison vestigat and reported that 
Reserves No. 1 and 2 were suffering from drainage, 
but that R N 3 was pretty safe, but not ab- 
solutely s t is then arranged that offset wells 
should be { é Reserves No. 1 and 2, 
and the ex inged for fuel oil, but that 
No. 3 wv t eve ed except as far as 
necessa t 1 epletion 
During t egotiations with Sinclair, Fall per- 
sonally tool ire f matters, though in such 
leases Finne 1 usually acted for the government 
theretofore a1 is authorized to sign them. But in 
this case | not ted, and Fall domi- 
nated in matt materially affecting the value of 
the lease a ver V eserved to him tem- 
porarily t end production or to assign or 
terminate tl é 
At at Secret Denby’s Council, 
consisting ( e N Robison advised 
tl it the ¢ s} be S¢ 1 t meet cur- 
rent needs | that leases be made and royalty oil 
he exchans fuel oil and storage facilities. 
Denby at first tioned whether such an exchange 
was author by law, but withdrew his query 
when ad pini procured by Robison 
from the Ju ; cate of the Navy to the effect 
that the it to ex nge’’ was unrestricted 
Denby thi ette ed by Robison, 
stating t I t ne ( é the Interior Depart- 
ment to make ges of crude for fuel and 
storage 
Late t hree \ New Mexico, 
where | nference with Sinclair and his 





counsel, J. W. Zevely. There was no direct evi 
dence of importance as to what took place there. 
But soon afterwards Fall caused his office force to 
investigate pending claims in the reserve and di- 
rected that a report be submitted to him on his 
return. This was taken as indicating his intention 
to lease the reserve as a whole. 
Subsequently, on Fall’s return to Washington 
as decided to develop all of Reserve No. 3 
he opinion of Arthur W. Ambrose, chief 
of the Department, that 
‘re Was no immediate danger of drainage but onl) 
a possibility of loss “during the next six or seven 
Nevertheless, a was prepared, the 
terms of it being settled by Fall and Sinclair, and 
the drafting being done for the most part in Zevely’s 
office. The draft was never submitted to any lawye1 
in Fall’s department. 

On February 28, 1922, Sinclair caused the Mam 
moth Company to be organized. This Company 
ybtained quit claim deeds of interests in the reserve 
asserted by the Pioneer Oil and Refining Company 
and the Société Belgo-Americaine des Petroles du 
Wyoming, for which it promised to pay a total sum 
of $1,000,000 


petroleum technologist 





years.” lease 


The interests acquired by these com 
panies had been repeatedly held invalid by officials 
in the Department. The lease was finally signed by 
Fall on April 7th and later by Denby. 


‘all 


The record shows that, after he knew that the Mam 
moth had obtained these deeds, Fall told some who sought 
to lease the reserve that he would require the lessee to 
satisfy or clear up outstanding claims. In March, after 
much time had been spent in preparing the lease, Fall told 
a representative of a company seeking a lease that he was 
not ready at that time to consider leasing the reserve and 
that, if he did so decide, he would notify the applicant 
To one acting for another company, who called about 
April 10 to submit an offer for a lease, Fall indicated that 
he would entertain a bid and said that he would be glad 
representatives of the company at Three Rivers 
The lease had been signed by Fall April 7. 

March 16, 1922, John C. Shaver called on Fall cor 
cerning an earlier application for a lease covering a speci- 
fied tract of 600 acres in the reserve. Fall said he was then 
negotiating with Sinclair for a lease covering the reserve 
Shaffer insisted upon having some of it, and Fall said he 
had told Sinclair acres for Shaffer And 
when Shaffer demanded more, Fall advised him to see Sin 


to see 


to set aside 200 


clair, adding, “I think you will find him a very reasonable 
man, and you probably will make satisfactory arrange- 
ments with him.” Shaffer went to New York and saw 
Sinclair. The latter said that Fall had told him to reserve 
200 acres for Shaffer. Shaffer demanded 600 acres, pro 
tracted negotiations between them followed, and it does 
ot appear that any agreement was ever reached. Fall’s 
arrangement with Sinclair for a sublease to Shaffer wa 
extraordinary and indicates that he had favored the Mam 


moth Company and that Sinclair on that account had as 
sumed obligations not expressed in the lease 
Among other things thought by the Court to 
sustain an inference of the existence of fraud were 
t that Fall endeavored to keep secret the 
>and agreement though there was no legitimate 
reason for secrecy, and the fact that Fall refused 
to submit the question of the legality of the trans- 
actions to the Attorney General, although he knew 
that their legality was at least doubtful. He later 
an effort to legalize the exchange by asking 
Denby to have an amendment to that effect at- 


the fac 
] 


tached to a naval appropriation bill. 

Soon after making the lease, Fall received from 
a hidden source a large amount of Liberty Bonds. 
The circumstances surrounding this were described 


at length in the opinion. In substance it appeared 
that a corporation known as the Continental Trad- 
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ing Company, Ltd., wa rganized in Canada. It Ave tradict T re 


was finally arranged that tl ( pany was to pur- notw t ng the diligence reas » be ed ' 
ap ‘ 7 vas unabik obtain the testimor kner veil 
chase quantiti f oil fro panies cont ed by Stewart . ar Cater in ream Ree Am’ ale 
A. E. Humphre It ( rthy that the | y whi ty Bonds recent the | 
sold to the Continental | ! was to have been tinental Company were given to at l. And 
‘ , the re t nothing rs 
sold under the same é f : ut rials <3 Ke ; > ie 
Blackmer & Sinclair were he y int sted | Govern fror ning their t the 








Continental was then t é the oil back to co! r the evidence might have g 














panies controlled O'N: t nelait oediia Po ges aces iaeke Tie FP gett - m. 

On the price | ecif t gain of the Cont wl uncontradicted and unexpla ifficient t ' 
nental would t rel and u t t rg 1 St t t 
some circumst t e Cor ental w ull t est t I 
to receive payments for the nt f each mont lence gly a nst t 
but was not bou to pay t pro rs before the e pers l t ] ! i 
fifteenth. So it was a I [ t of at least 25 cent to testily i f ng consideratior y n the proper 
per barrel wit t fir ng f t any kir \ ignifice lence to be well 
permitted by Canada law, it 1 share warrant tated by ( tice Shaw in t : 
bearer with di nd po! t except for qua mmonwe } ebster W ! 
fying shares, it put t t no other busi: e proot is brought of a state of ! 
and kept 1 ransact nate the d. the al nce  —- r toa 


handled by the New York ager t Dominion | ntrar nclusion 1s to be cor ler ‘ not alone 



































of Canada. 1 W | oY ent t t ’ : 
were financiall é entitle A the ‘ . 
dividends paid evider t when prett trir rcum- 
The Contine ie procure is a ts 4 
large amount of Libs \pril 13 “= 
arge ; un I pril l . 4 ; eee bn : . 
” ) | ‘ , , , 
1/th, 1922. It w p1 é ¢ Serial nui el xisted, al WW f su N the 
that $200,000 worth of th nds were amon; picious circumstances can be at 
$230,500 in Liberty Bonds held by Fall’s son-in-lav ee oe oe see , : 
. ; na al < l n that the p1 f | instead 
at Pueblo, Colorado, on May 29, 1922. Part of these ; 
were kept for Fall; part wet ld and the procee to be caut ly applied, and ot vhere it is 
used to discharge the lebt 1 corporation con manitest that pt Is are in the | é i. not 
' ; * @ ’ escible ‘ , . ut = \ zi 
trolled by Fa | 1! { { tnt ign Ox u ( ‘ ‘ ay ‘ : 1 ' 1 ry 
» ) es a properi eid ft i Tact 1 t 
stock ownership; and part were stributed to Fa aati euemerteil te Sam: sabe bay eae a 
Everhart, and the ent ed t ju y be inferred that t n 
Two of the partie ere te | in the ( t I Vay any act e so 
: . . 1 T t ‘ nd mater t ( nt 
tinental Compan Blacl & O’Neil, went . ' 
. ‘ ' ’ ‘ a ct ppearing t® } + 
France and, alt £ t ent procure ( nowl , f Sinclair. we é 
issuance of letter rogatory, re ed to testify é stablis! t fairly r to 
Canadian attorney for the « ration refused to prove 
testify on the ground f professional privilege ry Justice tool ut 
- 11 ‘ ‘ . ‘ ‘ ‘ + i. , 
though finally he was ordered to do so by the O: that the complaint did not allege it fraud, 
tario courts, after it was t te to use his test that the imstances : 7} 
mony at the tria 1 not ha served faithf s of the 
The creation of the Cont t mpany, the pu nited stat He also pointe t Sinclair 
chase and resale cot make more th ( eX sing Camnar ' Mam 
$8,000,000 witho t 1ssionment of é <n va GEE 
y ; gnmen : , ‘ Id + 1 . 
the contract to for a small fract \ 7 1 Tank Cs 
of its probal le ilue t to conceal the S 1 é vorable 1 { M 
sition of its ] the mpat > 
—— ny + ( Because , WN 
createc T tT ) t 
and unexplained acquisition of t bonds by Fall « < ne i + Wee es4i, and ‘ ct 
firms the belief, generated | circumstances in the that its officers had knowledg« t Irau uch 
case, that he wa faithless | | f r There not nowledge was imputed to it 
ing in the record that tends t te the sinister, sig rl p : ‘ 
nificance attaching t icia e Line ( c € 
. Id t \ if ( rt > ; . 
Finally, it wa : ¢ S11 Lit ive la ‘ = foe gtrs chee - j 
. : ‘ - harceable itl it the 11 
$25 000 short é t ( ed to be Secre . areca wi not sty sch . N i- \4 
, P 11f 1 it ] ' ec J 
tary ol eCr1or r ented that i er. ; W = . ed ; 
d ‘ nse il Cc} 
was to I ‘ ( t rat es ) 
but it t eve oht the The t pipe line and é 
ranches é est t th vas a em : t é I S 
loan by I Fall ar t fevely still hel ssihaill . 
Fall’s note the Bu ( t tho t that law to de N n 
suspicious circumst | that the transa yf t ( t or 
tion was not straightforwa : ; 
Che principles evide wn in the casé¢ Sate ig : 
I and s » tes i 
ind warranting a f transactions n ( r re 
were liscus 1 s t ‘ 
Familiar eration of tl P [he ’ vas argued by Me S n W i 
- . \ ~eeclhe Re Pape ; ; ee : Lacey, Martin W. Littleton and | 1 Mr. Chand 
is certainly a maxim that s t weis ; - al 
according to the pr , ' n the power of one tor tl etitioners and Dy s Owen IT 
r “ ‘ : ote * - A + A > ; 1 ¢ 
side to have produced, an tl wer of the other to Roberts and Atlee Pomerene for the { ent 














A NEW DEVELOPMENT IN JURY TRIAL 


ind - Present Most Far-Reaching and Difficult Problems of Crim 
‘e—Poverty in Devising Means for Using Unprofessional Group in 
Practice Developed in North Carolina, Wisconsin 

| Texas Offers Simple and Practical Substitute for General and 


Other Forms of Verdict, with None of Their Weaknesses 


By LEON GREEN 





, , ' as 
Functior idge and Jury Still 
cil 
letermination of Facts 
, 
( 
f ; sso 
NI I e co yution OT 
he tration of law 
Se years levelopment have not 
fected it respective functions of judge and 
g and difficul 
( ¢ g and difhcult 
r é é st frequent to 
ecm, the least under- 
é etermination o! tacts 
nalized citizens 
, ; eal y jury which has 
e ( pment,’ it is re- 
markabl erty in de ¢ means for using 
uch a 2 that end | en exhibited by 
met ! tors and judges 
General Charge and General Verdict 
The 1 method of employing a jury is 
igh the f a general charge and genera! 
erdict it most of the 
ficul e as 1895, the 
Supreme ( ( r ~ es found itselt 
é e right, as well 
is the é v and the facts 
in a either judge 
r jury ely through the 
general « t any workable 
eck gants can be 
issured id tered 
to their ( t fa judge toa 
jury f the \ ylicable to thi 
possibl pothetically, 
which are e ¢ é In any but 
41 P 1 '  _ " 1 
the simple they are ng and involved, 
hrased in 1 the nicest distinctions, capable 
ers, and, more 
frequent] t} f 1 urate N ne seriously 
claims that >. snendiieoall 1 by juries or that 
they as reachir erdict For mosi 
é N ( these instruc- 
thane ane tf — — rce of reversible 
r ts would be 
elieved vance if the 
, , 
genera S « Pp 
cedure 
R ¢ ( re 
het let é ( that charge 
x g I I s Law (1922), + 
> g98 Chaps 
\ Vi 
‘ oe 
\ 58 
| € ns S ri 
wer 4 227 
2 t s 267 S. W. 713 


Law, Yale University 


is inscrutable to the judge. Plaintiff or defendant 
wins; that is the whole story. Prof. Sunderland 
has properly characterized the general verdict :* 


‘The peculiarity of the general verdict is the merger into 
a single individual residuum of all matters, however numerous, 
whether of law or fact. It is a compound made by the jury 
which is incapable of being broken up into its constituent parts 
There are three unknown elements which enter into the 
general verdict; (1) the facts (b) the law; (c) the application 
of the law to the facts. And it is clear that the verdict is liable 
to three sources of error, corresponding to these three elements 
It is also clear that if error does occur in any of these matters 
it cannot be discovered, for the constituents of the compound 
cannot be ascertained. No one but the jurors can tell what 
was put into it and the jurors will not be heard to say.” 
The general verdict may seem the more desirable for 
the very reason that it does conceal the operations 
jury; it does give a feeling of certainty and 
ality which cannot be inquired into. But if ex- 
perience is worth anything, it has taught that 
despite all the secrecy of the jury room the verdicts 
of juries must constantly be set aside, with the 
bersome and expensive new trial as the only 
remedy, unless the error relate merely to the amount 
f damages awarded. Moreover, in those few juris 
ictions where, even under great restrictions, the 
yrocesses of the jury room may be shown, new trials 
are even more frequent, and if the processes of juries 
in arriving at general verdicts under general charges 
were open to investigation, it is rather an easy guess 
that relatively few verdicts could stand. As a scien 
tific method of settling disputes the general verdict 
rates little higher than the ordeal, compurgation ot 
trial by battle. 








Special Verdict 


The special verdict was invented as a means 
of escape by the jury from the attaint imposed upon 
the jury for rendering a false general verdict,* but 
at common law the jury could not be compelled to 
return a special verdict against their wishes. In 
\merican jurisdictions, however, the judge 
may require a special verdict of the jury... Whea 
employed, it must be complete; the jury must find 
all the material facts, disputed and undisputed, and 
not merely the evidence from which the facts can 
be inferred, nor mere conclusions. Nothing musi 
be left for the judge to do except pronounce judg- 
ment upon the facts found. The changes which have 
been rung on these requisites are numberless, like- 


most 





Verdict General and Special, 29 Yale Law Journal 250 
1920 
4 Clementsor Speciz Verdicts, Char 1 (1908); Morgan, A 
Rrief History f Special Verdicts and Special Interrogatories, 32 
Yale Law Journal 588 (1923) 
Clementson, Special Verdicts, p. 8 (1903) 
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wise unintelligent and futile At bottom the special 


verdict represents a valuable idea, but as put into 

operation it has no vitalit To require such ex 

cessive exactness of a lay body, or even of lawyers, 
] +1 1 


in the heat of trial, is to demand the imposs! 


Such requirements cramped the life out of the spe 
cial verdict. While provision for it is found in mo 

states, it is practically just much dead weight 
Had its deve ent bee ial it hould have 
superseded the general verdict centuries ago.° 


Special Interrogatories 

The practice of submitting 

early New I 

practice of questioning the ry as to the grounds 
’ 


of 


tories to a jury § 


their veridct.?. There . clear di 





tween this practi ind a sj] | verdict ; 

verdict is in lie ore | verdict and the le 
basis of judg nent e é itories are erely 
in aid of a general verdict [hey are never pe 


mitted except when a genet erdict is ret 


are designed to explain and test it. The genera 
verdict discloses 1 fe e result of the jury's 
processes, but by é vecial questions on 
specific issues to the jury their findings thereon will 
disclose how they dealt with those issues Special 
interrogatories are thus given an important but an 
auxiliary part to play The practice is authorized 
under the statute f a majo1 yf the states.2° Its 
results are ne ( he 1 positive It, for 
most part, meré es tl irt an opportunity 
of checking up the jury’s | esses and prevents a 
jury from saddling respor a party through 
a general verdict when the ng on a material 
point is inconsistent w h responsibility.” 
Special interrogatories expose the unreliability of 
the general verdict but add ponderousness to an al- 
ready over-ponderous proc¢ nnumerable refine 

ments have been developed in their use and espe 

cially in determining when the general verdict is 
controlled by the special finding, and all in all, the 
practice rather tends to retard than to expedite the 
disposition of cases, and has not met any wide ap 


proval., 
Modified Special Verdict 


In three widely sparated states—North Caro 


lina, Texas and W 1 practice has been 
] | ; ] 1 

developed which offers a sit e and easily adminis 

tered substitute for the genet ind other forms of 


verdicts, with none of their eaknesses In North 
l 





Carolina this method is st illed a general ve 
dict,?* but the 1 ( ( ed i 

few questions s 

questions are S 

number, and normally ! inswered yes 


In Texas the process non “specia 
¢ For full |! ( é NY g 
S nd, 1 
W S ‘ , 
Tt »0¢ ( Il! 





( s4. 8 9 
XS x \ 
4 ( ~4 
_ is J W N 
general nor special ver t W itse West A. & Ss. Ss. R R. ( 
120 N. C. 557 (189 nd is v a See 
Brodie-Innes, Comparativ P ples of the Law of England, pp 


665-66 (1903) 
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issues In Wisconsin it ( " ecial ver- 
lict.* Clearly the process is not a general verdict. 
| ; 
In North Carolina judge S etermine 
the issues to be submitted to the nce o 
trial ind these issues gove ( ence tf DE 
admitte irgument of counse r Th 
practice een steadta V er t € ind 
has « , more than a perhaps, 
1 very small judiciary to care gation of 
ae 
ne € irger states Che } V €ariy not 
; 1 1 4 1 
e€ Col I i special cT Y Similar 
] ? 7 y 1 ] 
to 1 in tha e jury are only as ermine so 
, , , 
called ict issues, but is dis t y ma 
+ ] 1 r c 1 
¢ ti dis te issues are tou! ire only 
] 4 @ 
required inswe the qu unded. 
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judgment.*® But in each jurisdiction it required 
time to develop an adequate technique for framing 
the issues to be submitted. At first in North € 
lina, the court was inclined to approve any sort of 
question so long as it afforded the parties opportu- 
nity to introduce all pertinent evidence and permit it 
ipplied fairly. This was true even though 
sever: al issues should be included in one question. 
heory was that the matter could be controlled 
by the charge of the judge, and that if this were 
, the b roadne ss of the question was not a defect. 
Chis was in fact very near the general verdict under 
a different form, and perhaps was the only modifica 


aro- 


tion intended by the original departure from the 
orthodox common law practice. Both the Texas 
and Wisconsin courts have condemned questions 
which covered more than a single issue,*° and the 
North Carolina practice at this time seems to re- 
quire that each issue be presented by an appropriate 


question.** This is certainly the present practice 
and the better practice. 

Instead of a few questions covering the issues, 
the first attempts made by the Texas and Wisconsin 
courts to make use of this process went to the other 
extreme and questions were multiplied to cover 


data about which there 


every item of evidentiary 

was conflict. Some ridiculous monstrosities were 
perpetrated Questions which are not determina- 
tive of the issues have been avoided later years 


Likewise purely formal objections as that the ques- 


tions are leading (in the evidentiary sense) have 
been given no countenance. But the translation of 
issues to a jury so as to obtain well considered and 


intelligent answers is difficult whatever the process. 
he courts of these states have found no automatic 
method in their use of the modified special verdict. 
The framing of questions in simple but sufficiently 
comprehensive terms to cover the issues raised can- 
be done off-hand. 

Needless distinctions continue to be made be- 
fact questions and those which call for con- 
of as well as conclusions on so-called 
mixed questions of law and fact. These are hold- 
overs from an earlier day; they have little place in 


not 


tween 


10ns 


fact, 





modern company.** Issues may be very simple, as 
the fact of death, the genuineness of a signature. 
age, or they may be complex, as an issue of negli- 
gence, notice, capacity to make a will, partnership, 
29 Roper Levy, 171 N. C. 35 (1916); Wright v. Cotton, 140 
N. ¢ l 1905); Tuttle v Tuttle, 146 N. C. 484 (1907); Cornelius v 
Rowle 109 N. ¢ 542 (1891); Texas City Transp. Co. v. Winters, 
22 S. W. 541 (¢ App. 1930 A somewhat similar problem arises 
framir ‘special issues’’ as in framing special interrogatories But 
t is not the same problem, and considerable confusion has been caused 
y i that the problems are the same. The “special issue” 
s signe to cover a single material issue of the case special 
int n the other hand, or even a series of special interrog 
atories ay be designed to explore into a single issue as it has been 
assed upon by a general verdict A special issue should always be 
ve enough to cover any single issue, while a special inter 
rogatory may reach only a phase of such an issue. See Porter v. R 
Co., 97 N. C. 66, 2 S. E. 581; Chicago & N. W. R. Co. v. Dunleavy, 
129 I 182, 22 N. E. 15 (1889); Carroll v. C. B. & N. R. R. R. Ce 
99 Wis. 399, 7 N. W. 176 (1898); Blacker v. Slown, 114 Ind 322. 
6 N + 621 (1888 
Art. 2189, Vernon’s Ann. Tex. St. 1925; Rowley v. C., M 
& S P. R Co., 11 N 865 (1908); Wawvzyndakouski v. Hoff 
& Billings Mfg. (¢ 131 N. W. 429 (1911). 
See Fowler v. Apperson, 180 N. C. 669 (1920); Royster 
G ( v. Manning, 191 N. C. 422 (1926). 
>» Oriental Inv. Co. v. Barclay, 64 S. W. 80 (Tex. Civ. App 
1901 Hartford Fire Ins. Co. v. Post, 62 S. W. 1083 (Tex. Civ. App 
1900 Oakes v. West, 64 S. W. 1083 (Civ. App. 1901); Everhardt v 
Sanger, 8 N. W. (1881); Burns v. North Chicago Rolling Mill Co., 
19 N. W 80 (1884); Mauch v. City of Hartford, 87 N. W. 816 
(1901): Wolff v. Carsten, 184 N. W. 400 (1912); Ehrmann v. Cudahy 
Bros. ( 206 N. W. 968 (1926) 
8 See Oregon Home Builders v. Montgomery Ins. Co 184 
Pac. 487 (Ore. 1919) for a typical attempt at drawing these distinc 
tions: “If from the facts in evidence the result can be reached by 


that process of natural reasoning adopted in the investigation of truth, 
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Clearly, the latter involve conclusions of 
m involved is to ask 
understand. Thata 
question involves a conclusion in view of certain 
legal principles plicable to them is not only in- 
evitable, it is the end to be desired. The shorter the 
understood and 


eading. So long as it 


marriage 
law and fact. The only proble 
a question which the jury wil 





question the more likely will 
the less likely 
covers a single issue, the more comprehensive the 
term, if understan aymen, the better. In 
fact at this point there is a striking resemblance be- 
tween this method of taking a verdict and the gen 


eral verdict as it was originally based on the com 





will it be 


mon law single issue. Provision is made expressly 
for short and comprehensive questions by requiring 
the trial judges to give explanation of such terms as 
are thought to need it.** There ought to be no more 
trouble about this matter than any other matter 
where the use of language is necessary, but there is 
and will continue to be, until appellate judges make 
up their minds that a law suit the heat of battle 
is no place for the subtle, if not s holastic, refine- 
ments of the consultation 1 \ lawsuit is for 
the purpose of doing justice. The jury is a means 
a rough and ready means—a crude piece of machin 
ery at best—and if it is to be used rationally, these 
fine spun hypotheses of the legal expert will not 
have to be taken too seriously. It is one thing to 
state the law in terms of exact major premises, 
crystal formulas, in a tediously considered formal 
It is an entirely different thing to get 
a determination of a state of facts, dull 
after they have been buried beneath the fancies, 
suspicions, irrelevancies, arguments, boring details 
of a court room. just as intelligent to 
drill the delicate points of wood carving into a broad 
axe-man as it is to instruct a jury in the nice dis- 
The attempts of appel- 


document. 
or dramatic, 





l 
1 


crimination of legal terms 
late judges to exact si 
judges on pains and penaltie 


1olastic precision of trial 
yf reversal is humor 
of too delicate a turn to make us laugh, but it must 
be humor nevertheless. Too much meticulousness 
about phrasing of questions will 
the modified special vcrdict as quickly as it will kil 
anything else.*® 

One of the serious difficulties 
of issues is to be found in the 1 e type 
employed. A special issue 
the same thing as an issue in tl 
as pleading is to be insisted up 


; a S 
take the life out of 
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in the preparation 
pe of pleading 
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pleading so long 
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to 1 | 

struggle f precis . 
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35 In Westchester Fire Ir I ey 46 S. W. 730 (Tex 

Civ. App. 1928), the urt hel tr error to refuse the following issue 

because it includes both questions of w ar fact: “Did the defendant 

°* © * agree with the plaintiff * * * t it would insure his 

property consisting of his stock f goods and fixtures against loss or 
damage by ‘fire’?” 1 : t approved this q 
“Was the policy sued or erein procured rection of Ragsd 

his clerk, Newsome, throug fraud or d In Watson v 

174 S. W. 632 (Tex \ 191 rt held question 

defendant indebted to the tiff in the s $875 when said attach- 

ment was sued out?” t e improper as involving a mixed question of 

fact In Devine v. 1 Ss. M ¢ #8 S. W. 585 (Tex. 

1898) it was that ha efendant was not a 

principal was not a t t f law See also Mason v. Gantz, 226 


S. W. 485 (Civ. App. 192 
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verdict at common law, and is one 
f the practice of 
wever, may make ex- 
In neither 
inasmuch as the failure 
nission of the issue is taken as a 
If issues not raised 
are submitted without objection, 
nust be accepted and acted upon 
it is presumed that they 
nsent of the parties.** If there 
[ which is inconsistent 
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ng in the verdict, such undisputed 


into consideration in rendering 


is the same effect as if formally in- 
e verdict Che result is the same 


ts were inconsistent on two material] 


an undisputed material 
and found against the evidence, 
t 1 court can not render 
ystante veredicto, though the 
peals could do so.*® In all three 
ning party must have excepted to 

nade in submitting the issues, 
juested any omitted issue to have 


In absence of such action on his 
erdict 1s generally conclusive. 


General Instructions 


idge as to the law 
the jury in returning a general ver- 
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irden of proof in rare instances, 
é eaning of a technical term 
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e issues. This is the Texas prac- 
‘ remarkable to 
large in all its fullness and com- 





e flourishing alongside the simple 
ss employed for submitting a case 
ge sti yrepares and delivers to 


us list of instructions along with 
itted.** Counsel must still be on 
lge should misstate the law. The 
*t to reversal if the judge errs in 
or if his state- 
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the evidence. All of the pit- 
1 open, and all the 
n intricate legal 
1's mind is still possible. 
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251 S. W. 1028 (Com. App. 1923). 
rey Co., 147 N. W. 1079 (1914); Brotz v. 
Bates v. Chicago, M. & St. P. Ry. Co., 


R. R. ¢ 7 N. C. 66 (1887). 
61 N. W. 315 1894 
w Rev., 450; Henne v. Moultrie, 77 S. W. 607 
e V. Hutcheson, 270 S. W. 544 (Com. App. 


Special Verdict, Ch. VI (1908). 

Dist., 280 S. W. 582, 
1926): W. F. & Ft. W. Ry. Co. v. Combs, 

App. 1925); Kuehn v. Kuehn, 259 S. W. 290 





ty of Statesville, 121 N. C. 301 (1897); Con. 


quiring a general verdict. One of the purposes of 
the simple process is to get away from the necessity 
of the jury’s considering the law at all. Ifthe issues 
are properly framed there is no need of instructions 
on the law. And to the extent that the North Caro- 
lina process involves the giving of instructions as 
required with a general verdict it is imperfect, and 
must continue to be so long as this anachronistic 
practice is continued. Not one thing can be said in 
favor of the use of the general charge in this 
fashion; it can only destroy in part the good effeci 
of using this form of the special verdict. 

Even more surprising is the fact that Wisconsin 
also adheres to a general charge along with a prac- 
tice which goes under the name of a special ver- 
dict.*® This contradictory combination has given 
the courts much trouble and has been condemned 
time and time again by the Supreme Court. It is 
called a “bad practice’®® and the Supreme Court has 
finally limited such instructions to the “general 
rules of law appropriate to the particalar question 
of the special verdict.”™ It is clear that this is not 
a sqlution of the “bad practice ;” it is merely a bad 
compromise. It is half way ground between the 
practice of the other two states under discussion. 
There is no place for any instructions save as in 
dicated above. The numerous cases reversed on the 
grounds of erroneous, misleading and confusing 
charges indicate how seriously this practice inte 
feres with a proper administration of the law. And 
from a cursory examination of Wisconsin cases 
during recent years it would seem that there is a 
tendency to leave off, more and more, these hurtful 
appendages, and doubtless experience is dictating 
the wisdom of such a course. The same tendency 
may be expected in North Carolina. 

(e) Texas Practice Summarized 

As the Texas practice is perhaps the best for- 
mulated it may be well to summarize it briefly as in- 
dicating the simplicity of the process. 

Special issues requiring a special verdict on the 
material disputed facts raised by the pleadings and 
evidence are mandatory, upon the request of either 
party, or at the discretion of the trial judge, in atl 
cases in which the nature of the suit will permit.” 
The case has not yet arisen in which the nature of 
the suit makes it impossible to employ such issues 
and never should arise, inasmuch as they must al- 
ways be easier to frame than a general charge 
covering the same issues.** It is error to employ 
both methods in the same case. Failure to submit 
an issue shall not be deemed ground for reversal 
unless its submission was requested in writing by 
the party complaining of the judgment.* An issue 
not submitted and not requested is deemed as found 
by the judge in such manner as to support the judg- 
ment if there is any evidence to sustain such a find- 
ing.** But the trial judge may make additional 
finding of fact on issues not submitted to the jury, 
and which in no way conflict with the findings of 
the jury.*? No instruction shall be given in connec- 


49. See Rump v. Bresnan, 151 N. W. 251 (1915). 

50. Rvyineton v. City of Merrill, 88 N. W. 26 (1901). 

51. Banderrob v. Wis. Cent. Ry. Co., 113 N. W. 738 (1907) 

52. R. S. 1911, Art. 1984a, Acts. 33rd Leg., c. 59; Art. 2189, 
Vernon’s Ann. Tex. St. 1925; Carter v. Haynes, 269 S. W. 216 (Tex 
Civ. 1925) 

53. J. M. Guffey Pet. Co. v. Dinwiddie, 168 S. W. 439 (Tex. Civ. 
App. 1925) : 

54. Stark v. Slack, 234 S. W. 687 (Tex. Civ. App. 1921). 

55. Art. 2190, Vernon’s Ann. Tex. St. 1926. 

66. Id. 

57. Ward v. Etier, 251 S. W. 1028 (Com. App. 1988). 
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tion’ with special issues other than to advise the 
jury as to their power to pass on the credibility of 
the witnesses, weigh the evidence, in some cases to 
indicate the burden of proof®* and to define and ex 
plain such terms to the jury as they may not be able 
to understand.*® While special instructions may be 
asked by counsel, they must be prepared and pre- 
sented timely and not go beyond those that the 
court can give in its main charge. The dangers a 
trial judge ran under the general charge and gen 
eral verdict method in passing on numberless spe 
cial instructions prepared by counsel skilled in high- 
ly specialized types of cases is almost totally elim 
inated. Generally, all objections made to issues ot 
affirmatively erroneous instructions are required to 
be made before the charge is given the jury; and as 
to all errors of omission the objecting party must 
present and request a substantially correct issue or 
charge—one at\ least sufficient to call the court’s 
attention to the point.*° 


Conclusion 


It ought to be clear that such a simplified pro 
58 Kuehn v. Kuehr 259 S. W. 29 Tex. Civ. App. 1924 
69. W. F. & Ft. W. Ry. | V bs, 268 S. W. 447 (Com 
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cedure is not an attack upon trial by jury, but is 
merely a further perfection of that proc 
a simple and easily administered substitute for the 
general verdict, general charge, special verdict as at 
common law, and special interrogatories under the 
which 


statutes. All of these and most of the law 

has grown up about them can be forgotten. The 
method eliminates from procedure many of the diffi 
culties, and all the mystery, involved in the use of 
a jury. There is much that can be said both for 
and against the jury system as a means of adminis 
tering law. There is no likelihood it it will be 
superseded on any wide scale at any early date by 


any better agency. But the vice of the jury system 
is not so much that it is a jury, but in the way it 1s 
used. We have been demanding too much of it. 
With a modified form of special verdict, together 
with power in the trial judge adequately to super- 
vise the selecting of a jury, and a general restoration 


of the common law power of advising the jury on 


the facts—of extreme value in extreme cases—little 
else would be needed to reach the high water mark 
of jury trial. Whether there is any place at all in 
a modern system of procedure for a crude and costly 
piece of machinery like the jury is a much larger 


question. 
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Brief Sketches of Some of the Great Figures 


of Our Governmental Structure—Controversy and Compromise 
Historic 
the 
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sponsibility of 


acter of Their 


By RaAtpHu | 


Member of the 


R. PRESIDENT AND GENTLEMEN: It is 
the fortunate prerogative of our profession tu 
Difficult as it 
may sometimes be clients and the 
public of its worth, modesty becomes the lowest of 


recall its distinctive services. 


to convince our 


the virtues when we come together in meetings such 

For here among ourselves, at least, there 

need be no reserve fraternity is 

likely to express dissent, however large the claims 
| 


stinction. 


as this. 
and none of our 
are made to its honorable di 

When, therefore, I received the gracious invita 
tion of your president to speak about the lawyers 
of the Constitutional Convention, I was happily 
anticipative of having, for once, a sympathetic audi 
ence; for I was well aware that the more of glowing 
tribute one might pay the bar, the more responsive 
would he find his auditors. There is something ot 
peculiar satisfaction to a speaker in possessing the 
knowledge, in advance, that he is certain to carry 
conviction; and equally satisfying to his hearers 1s 

*Address delivered before the Cincinnati Bar Association on Oct 
18, 1927 
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the presumption that they are the worthy represen- 

tatives of their distinguished predecessors 
Fortunately, however, one need not pass the 

bounds of moderation in praising the merits of our 

profession, for a simple statement of it 


ice is all-sufficient. Its history in America indeed 


is measurably the history of America itself; for 

from colonial days to now, lawyers have written 

their achievements large upon the country’s records 

In peace and war alike, they have played a noble 
part. 

The great figures of the Constitutional Con- 

re of glory. 


vention come down to us through a 
Mediocre >I 


‘ hIl- 
assemblage, 


as some of its members were, no greater 


judged by its accomplishment, ever 
came together. As one reflects upon the magnitude 
of the work before it, he trembles 

plate the dire catastrophe to human libert 
out the world had it been unequal to its eventtui 
task. The fate of republican gover: 
its hands. The unnuml 


yw to contem- 
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he balance The issues before 
4 . 7 
the desti1 f mankind. 

Vet fe the Convention members, I suppose 
ere f the isting character of their 
res r the lel ates, indeed, Na- 

niel ( f Massachusetts, had declared that 
ne e rash enough to predict that the 
ernme ( vere planning could last for one 
years. Yet they builded better 

:n ey k ; and the sentient organism they 
] } 


reate t which t ey breathed the breath 


f¢ , n vitality and power with every 
T 4 7 e | 


In the great task of nation building, 


lawyers 
re the they had been before, and have been 

e, thi tructive architects of the govern- 
mental struct Of the state papers of the first 
Continent ress, Lord Chatham declared them 
unsurpass any ever composed in any age or 
mbers were of the 
ive not investigated; but law- 
yers made 1 re than half the Constitutional Con- 
vention, a its fifty-five members, thirty-nine 
been 1 rs of the first or second Continental 


, ’ 
} 


Congr , therefore, safely be assumed 
that lawy¢ ed a substantial part in the pro- 
m which emanated 
se remal cuments which Chatham praised 
hl e nity-six signers of the Declara- 


} 


tion of Inde lence, inclu g its author Jefferson, 


included among 
o» members, soldiers, farmers, 
phys tors, financiers and merchants; 
I | re lawyers, some of 
whom wert f State Courts and many of 

hom late to places of high administrative 
l vly created gov- 
ernment. | twenty-nine of the fifty-five con- 
I] university men. 

ive had st n the Middle Temple, four in the 
Inner Tet it Oxford and two at Scottish 
institutions ( f American colleges, Yale, 
Harvard, P n. Columbia, the College of Phila- 
lelphia and V m and Mary were represented. 


\t least er r were to become, professors 


Py list tl ers f the Cor vention would be, 
ith fe e) tions, to name the most illustrious 
rures in it ncluded Hamilton and Madison, 
Tames Wil nd Rufus King, Oliver Ellsworth 

id Roger S n, Gouverneur Morris and Wil- 


‘dmund Ran- 


lolph, ( rtin, Charles 
and Charle tesworth Pinckney, William Samuei 
Johnson and Robert Yaies, John Blair and William 
Livingstor ] n Dickinson and David Brearley, 
George Read and Gunnine Bedford. Caleb Strong 
ind Abrahan Idwin, John Lansing and Nicholas 


Gilman, William Houston and William Churchill 
Houston: Ri 1 Bassett, William Few and Wil- 


Of the Madison became President of the 
United Stat Hamilton, Secretary of the Treas- 
ury; Wilson, Rutledge, Ellsworth, Blair and Pater 

n went to the Supreme Court bench, Rutledge 
ind Ellsworth being respectively appointed the 
second lt Chief Justi f the United States: 


‘ | : f 
Roger Sherman, Abraham Baldwin. Nicholas Gil- 
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man and Rufus King became United States senators 
and King twice Minister to England; Gouverneur 
Morris, Minister to France and United States Sena 
tor; Randolph, Attorney General; Charles Pinckney, 
United States Senator and Minister to Spain; Rich 
ard Bassett, a United States Senator, Governor oi 
Delaware and a United States Circuit Judge; Caleb 
Strong ten times Governor of Massachusetts; Dr. 
Johnson, United States Senator and President ot 
Columbia College; while Charles Cotesworth Pinck 
ney was offered a place on the Supreme Court bench, 
the Secretaryship of War and the Secretaryship o1 
State, but declined all three. 

George Wythe was Chancellor of Virginia and 
a famous preceptor of law, who numbered amony 
his students Thomas Jefferson, John Marshall, 
James Monroe and Henry Clay; Luther Martin, 
then leader of the American bar, later defended 
Aaron Burr when tried for treason; William Li 
ingston was many times governor of New Jersey, 
while David Brearley was Chief Justice of that State 
and for eleven years head of its Supreme Court; 
Jared Ingersol, Attorney General of Pennsylvania 
and a consummate advocate, shared with James 
Wilson the leadership of the Philadelphia bar; 
Gunning Bedford, Jr., distinguished for his elo 
quence, was Attorney General of Delaware and the 
first judge of the United States District court for 
that district; John Dickinson was the reputed au 
thor of the Articles of Confederation, while George 
Read had been Attorney General of Delaware and 
became a United States Senator and Chief Justice 
of the Delaware Supreme Court. 

Of the most important committees of the Con- 
vention, lawyers predominated in their membership. 
The Committee of Detail, which prepared the drait 
of the Constitution after its basic principles had 
been exhaustively discussed, was composed of Rut- 
ledge, Randolph, Gorham, Ellsworth and Wilson 
all but Gorham lawyers. The Committee of Style, 
appointed to phrase and arrange the Constitution, 
consisted of Johnson, Hamilton, Gouverneur Mor 
ris, Madison and King—all lawyers; while to 
Gouverneur Morris we probably owe that wonder 
ful lucidity of expression and condensation of state 
ment which have made the Constitution a mastet 
piece of literary style. 

The so-called “Virginia Plan,” which formed 
ie nucleus of the Constitution, was probably 
largely drafted by Madison. It was sponsored in 

ie Convention by Randolph, as was the “New 
Jersey Plan” by Paterson and the “Pinckney Plan,’ 
by Charles Pinckney. As we have seen, all of these 
were lawyers. 
ut perhaps the crowning glory of all the work 
of 1787 was the judicial structure of the Federal 
Government. It occasioned comparatively little di 
agreement in the Constitutional Convention, but it 
stands as a towering monument to the ability and 
the foresight of the delegates. To Wilson, Rutledge, 
Ellsworth and Randolph it is mainly due—and had 
lawyers had no other share in the proceedings of 
the Convention, their work alone in this respect 
would entitle them to the enduring honor of the 
profession which they so eminently graced. 

Sufficient has perhaps been said to indicate the 
part of lawvers in the more formal work of the Con- 
vention. It is quite beyond the scope of this address 
to dwell upon the absorbing questions about which 
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the debates revolved, or upon the compromises 
necessary in the process of holding the delegates to- 
gether—but here, as elsewhere, lawyers held the 
laboring oars. It was inevitable that the founda- 
tions ot our government should have been laid in 
compromise—else they 
at all. So diverse were the interests of the States; 
so jealous of their independence and so fearful of 
passing under the yoke of another central power, 
after their galling experience with the British 
Crown, that only the patient tact and conciliating 
spirit of the leaders could save the Convention from 
utter wreck. 

There was, for example, the vehement contro- 
versy between the large and small States over the 
method of representation in the national congress— 
finally compromised by giving each proportional 
representation in the House, based on population, 
with equal representation in the Senate. Stripped 
of legal verbiage, this meant that the House should 
represent the people and the Senate represent the 
States. Thus, while the large States gained in 
representation in the lower body, the small States 
were given equality with them in the upper, and the 
support of both was won to the new government. 
For this great solution, called the Connecticut com- 
promise—one of the three great compromises of the 
Convention and fundamental to its success—the 
credit again belongs to lawyers—to Oliver Ells- 
worth and Roger Sherman of Connecticut, who sug- 
gested it and to Madison, who brought it to a 
victorious issue. 

With the three great compromises effected, the 
remaining work of the Convention proceeded witi 
far less danger of its disruption. The ghosts of 
sectionalism and of State jealousy had measurably 
been laid, and men who could meet and circumvent 
these perilous apparitions of the political night 
might reasonably be expected to overcome the lesser 
hazards of the day. Disagreement on methods and 
details could and did persist; but the Convention 
had safely passed the stage when its continuance 
was seriously threatened. 

At the time when things looked blackest and 
Ellsworth and Sherman suggested the Connecticut 
Compromise as a way out of the tangled web of con- 
flicting interests, the wise and diplomatic Franklin 
tactfully observed: “Yes, when a joiner wishes to 
fit two boards, he sometimes pares off a bit from 
both.” But, at first, neither “board” was willing to 
be “pared.” “No compromise for us,” declared the 
irreconcilable Luther Martin, “you must give each 
state an equal suffrage, our business is at an 
end.” “Then,” said Roger Sherman, “we are come 
toa full stop. I suppose it was never meant that we 
should break up without doing something.” Yates 
and Lansing, of New York, quit the very day this 
compromise was favorably reported from commit- 
tee, and Luther Martin, too, at length went home in 
wrath. 

But there was glory enough to be left to the 
profession, even if candor compels the admission 
that Luther Martin was the leader of the American 
bar, while Lansing and Yates were also lawyers and 
both became Chief Justices of New York. 

Quite the opposite, however, were the ex- 
pressed emotions of George Mason of Virginia. He 
would bury his bones in Philadelphia rather than 
expose his country to the consequences of a dis- 


would hardly have been laid 
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solution of the Convention. Fortunately both alter- 
natives were avoided. The Convention did not 
break up, and, at its close, Mason took his own 
bones back to Virginia, where they now repose. But 
his fine show of fervid patriotism was somewhat 
dimmed by the fact that, before going home, he 
declined to sign the Constitution and later opposed 
its ratification when it came before the Virginia 
State Convention. But Mason was not a lawyer. 

It is possible to do no more than 
some of the lawyers of the Convention. . 
picturesque figures—picturesque in the 
stances of his long and eventful life—was Roger 
Sherman, whose name is identified with this same 
Connecticut compromise. He enjoyed the singular 
distinction of having been a signer of the four most 
momentous state papers in American history—the 
Articles of Association of the First Continental 
Congress, the Declaration of Independence, the 
Articles of Confederation and the Constitution of 


the United States. Apprenticed to a sh 





circum- 


emaxker 





when a child, subsequently keeping* a small re, 
he studied law, politics and mathematics without 
a teacher, became a county surveyor and for several 
years made the astronomical observations for an 
almanac published in New York. Finally admitted 


to the bar at the age of 33, he became a judge oi 
the Connecticut Court of Common 
Superior Court, serving in these positions a total 
of twenty-three years. He became assistant gov- 
ernor of the State, Treasurer of Yale, a member of 
Congress and United States Senator, besid 
ing in the codification of the Connecticut laws and 
serving for nine years as Mayor New Haven. 
Serious in deportment, concise in speech, temperate 
and conservative in his views, he was a man of great 
practical wisdom and a forceful and influential 
member of the Convention. 

George Wythe of Virginia was another whose 
life of industry and scholarship exerted a powerful 
influence in those early days. His distinction as a 





teacher of law has already been alluded to, and it 
was in this field that he exercised an almost in- 
comparable sway; for his character was one of 
singular loftiness and purity, while he possessed a 
mind of deep penetration and logical power. With 
a life-long bent as a classical scholar, he is said 


to have even begun the study of a new language 
at the age of 80. He was a member of the Con- 
tinental Congress, a signer of the Declaration of 
Independence, and followed his short service in 
the Federal Convention by exerting himself in 
favor of ratification by the Virginia Convention. 





For ten years a member of the Supreme Court of 
Appeals of his state and for more than twenty years 
its only Chancellor, it is of particular interest to 


those of our profession that he was perhaps the 
first judge in the United States to hold that a court 
may annul a statute repugnant to a constitution. 
He was also the first professor of law in the United 
States; and William and Mary College, where he 
taught, is said to have been the second institution 
in the English-speaking world to establish a chair 
of municipal law. To this chair came George 
Wythe only a few years after Blackstone was giv- 
ing to the world his incomparable “Commentaries 
on the Laws of England.” 

Charles Cotesworth Pinckney of South Caro- 
lina was one of those high minded but rugged souls 
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Pinos 





ore. 





‘ 2 the profession which he followed 
al he which he served. Having taken a 


se at Oxford, where he listened to Blackstone's 
lemple and, after 


a quired an extensive 








g th distinction in the Conti- 

e was taken a prisoner at the fall of 

( sston, remaining in severe confinement for 
a period of neat two years. His words to Major 
Money of the British Army stamped him as an ar- 
lent patriot, lofty and unyielding purpose. “d 
entered into this cause,” said he, “after reflection 
heart is altogether 


throug principle. My 
merican, and neither severity, nor favor, nor pov- 
erty, nor affluence can ever induce me to swerve 








from it.” n to Captain McMahon, another 
British office he said: “The freedom and inde- 
penden : untry are the gods of my idola- 
iy.” Ea rewarded for his distinguished serv- 
ices by a brigadier-generalship. Taking an active 
1 influe t in the Federal Convention, to 
1im was due the insertion in the Constitution of 
the clause ‘ religious test shall ever be re- 
quired as lalification to any office or public 
trust under the authority of the United States.” Fol- 
g the n of the Constitution, he be- 

1 zeal Federalist and, as a member of the 
Commission to France, is credited with the famous 
reply to Tallyrand: “Millions for defense, but not 
1 cent for tribute When war with France seemed 
imminent, Pinckney was commissioned a major 
ceneral, but second in command to Hamilton who 
id been | in the Revolution. When this 
vas calle s attention he is said to have re- 
plied: “I a ent that General Washington 
had sufficient reason for his preference. Let us 
first dispose ir enemies; we shall have leisure 
then to settle the question of rank.” Described as 
a “man wil love of honor was greater than his 
love of power and deeper than his love of self,” he 
leclined, as we have seen, appointment to the Su 


Secretaryship of War and the 
State, but was the Federalist can- 


preme Bet 
Secretarys! 


didate for the Vice-Presidency 1800 and for the 
presidency in 1804 and 1808 

, There are few more fascinating characters in 
our history then Gouverneur Morris, and far too 
little has beer 1 and written of his high qualities 
as a statesman. In the Federal Convention, where 
he played a nspicuous part, he was a delegate 
from Pennsylvania, but later returned to his native 
state of New York, where he became a United 
States Sena \gainst the wishes and traditions 


of his patrician family, he had esnoused the patriot 
ainst the mother country and gave to it 
all the devotion of a bold and resourceful spirit. 
His financial knowledge was perhaps surpassed only 
by that of Hamilton and Robert Morris. Keen of 
intellect, brilliant in oratory, wise, witty, gay, cour- 
of his stirring and eventful life 


is a captivating chapter in our early history. As 








ter to France from 1792-4, he had the distinc- 
tion of being tl ly accredited representative of 
a foreign j n Paris who refused to desert his 
post during tl Reign of Terror 

But no story of the Federal Convention would 
be complete without allusion to James Wilson—the 





idth whose knowledge of con- 
stitutional theory, no student of its proceedings 


protundity and bread 


LAWYERS IN THE CONSTITUTIONAL CONVENTION 723 


can fail to sense. A native of Scotland, educatea 
at the Universities of Glasgow, Saint Andrews and 
Edinburgh, he came to America at the age of 21 
and settled in Philadelphia a few years later. There 
he rose to the leadership of its bar. He was a mem- 
ber of the Continental Congress, a signer of the 
Declaration of Independence and, in the Federai 
Convention, shared with Madison the chief honor 
of structurally shaping the Constitution. He was 
a zealous advocate of a strong central government, 
bed-rocked upon the authority of the people, and 
his speeches in the federal body and in the Pennsyl- 
vania ratifying convention were perhaps the most 
powerful, luminous and convincing of any made 
His comprehensive grasp of constitutional prin- 
ciples, his knowledge of finance, his ability to lu- 
cidly present his views, all marked him as possess- 
ing an intellect of astonishing facility and power. 
As the years have passed, the high estimate of his 
service has grown with knowledge of the construc- 
tive part he played as a builder of the Constitution. 
That after serving as an associate justice of the Su- 
preme Court and as a professor of law at the Uni- 
versity of Pennsylvania, he should have become 
overwhelmed with misfortune and lain in a debt- 
or’s prison at the suit of a fellow member of the 
Federal Convention—Pierce Butler—dying before 
his release could be effected, although Butler had 
directed it, was the sorrowful ending to a career of 
brilliant service to the nation and to a mind of 
extraordinary breadth and power. 

3ut James Madison was, perhaps, the pro 
foundest student in the Constitutional Convention 
—a true scholar in politics. His mind was richly 
stored with lore of the ancient and modern world 
He had more to do with structurally shaping the 
Constitution than anyone else, and among the con- 
vention members, James Wilson and Hamilton 
alone approached him in the reach of his political 
knowledge, while none surpassed him. Prepared 
for the legal profession, he seems to have devoted 
little or no time to its active practice, for his tal- 
ents and inclinations alike drew him to the public 
service. From the time that he was chosen a dele- 
gate to the convention which framed the first Vir- 
ginia Constitution in 1776 until his retirement from 
the presidency in 1817, he was honored with high 
place alike by state and nation. The Virginia As- 
sembly, the Continental Congress, the Annapolis 
Convention, the Constitutional Convention, the Vir- 
ginia ratifying convention, the Congress of the 
United States, the Cabinet, the presidency were the 
varied fields of his political activity. To each he 
brought a mind enriched by study and devoted to 
the science of government, although his career as 
chief magistrate revealed a temperamental unfit- 
ness for executive office in striking contrast to the 
ability which had marked his labors in the Consti- 
tutional Convention: for it was there that his in- 
dustrious scholarship, his wealth of learning, his 
penetrating intellect and subtle and persuasive ar- 
gument found their expansive outlet. With a knowl- 
edge of political science from Aristotle down; 
familiar with the course of federated governments 
in Greece, Switzerland and Holland: deeply versed 
in English history and Constitutional law, he 
was a leader of commanding power in the conven- 
tion debates. Well has he been called “The Father 
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of the Constitution’—so large was the part 
played in its contriving. 

We shall have time to mention but o 
great figure in the Convention, whose career, b 


as lawyer and as statesman | thrown 
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beginning their real careers. 


led + Inhor aft th 


brief span, he crowded the la yf three 
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i He had lite y burned himself out levotion to 

1s count! That devotion | é Treé 
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tion of Governor Clinton ; 4 anti-federalist There were other men Of our professi in this 
followers through the sheer force f unanswerable ereat gathering worthy of detailed mention, Dut 
logic time will not permit of individually reviewing them. 

As our first Secretary of the Treasury, Hamil- This year marks the 140th anniversary of the Con- 
ton practically created the administrative frame vention. It is easy to be extravagant in its praise, 
work of the government, while his professional suc for no single iblage ever s y wrought 
cess has been only dimmed by his brillian as a upon the political destinies of a peopl It matters 
statesman. As a constitutional lawyer he had few little whether few or any of its members sensed 
if any, equals; for the ess l inciples whicl the transcendent nature of their work Human 
formed the basis of Marshall’s argument in McCul vision has limitations, but s 7) P idence 
loch vs. Maryland—that judicial classic which guides the affairs of men and reveals to babes what 
been more highly praised perhaps than any of S Iden from the wise and prudent. We know 
Supreme Court—had been stated by Hamilton in today what by them was foreseen but dimly. The 
his opinion on the Constitutionality of the United marvelous elasticity of the Const led by 
States Bank, with which Marshall was familiar prescient judicial construction, has é equa 
His clarity of statement, his power of cogent rea » the multiform activities of our political, indus- 
soning, the irresistible quality of his logic, his com trial and social life. The great d ment has long 
plete mastery of his theme, all united to make him since passed the experimental stage, or rather has 
well-nigh invincible in argum ent before a court become so deeply rooted in experience as to seem 
while his boldness, fertility of resource and a cert svn nous W national life itself, until it is to- 
dramatic sense gave him almost equal power bef lav the oldest ten form of gove ent existing 


a jury. 


With every passing year, the enduring 
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pressive. What else he might have don 
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citizen is the condition of its existence, and loyalty, 
fear, is essential to its continuance. 

And so, if the American people ever lose their 
Constitution, it will come, as it seems to me, not 


not 


so much from conscious purpose as from those sub- 
tle influences which, in the aggregate, weaken the 


national spirit and leave the merest shadow « 
power without the substance. 
In the great work of 1787, lawyers, as we have 


seen, performed an influential part. But the pres 
ent responsibility of our profession is no less than 
to it must the nation chiefly look to per 
petuate and direct what they began. They were 
not omniscient, nor did they claim to 
knew better that the great document they framed 
with such commanding skill must be adapted to 
the advancing experience and wisdom of the future, 


+heir ; 
tneirs ; [or 


be; and none 


in order that responsibility and power may evet 
go hand in hand, 
For the Constitution was not intended as a 


legal straight-jacket but as an instrument of expand 
ing life. To so apply its principles to the course of 
progress as to neither impair the one nor impede 
the other, and to defend it alike against those who 
deliberately seek and those who carelessly invite 
its overthrow is an ever recurring duty—and it is 
essentially the lawyer’s duty. 

That the profession will prove equal to this 
task, I have no doubt. There can be no finer work 
for it to do; for what greater disaster could befall 
the world than the breakdown of representative 
democracy? Nowhere has this found nobler ex 
pression than in our Constitution, which has in 
spired humanity, as has nothing else, with faith in 
man’s ability to rule, if only he will rule himself. 
But the Constitution is not self-executing. It has 
neither motive power nor virtue within itself. It 
is merely the vehicle through which the power of 


the people is applied and their will expressed. It 
demands its tribute from all who live within its 


sway. It returns in security what is rendered in 
devotion—and no more. 

Largely into the keeping of our profession had 
it been committed. The honorable history of the 
American Bar should give assurance that the trust 


is well reposed 


Gentle Reminders to the Courts 

More and more frequently the powers of the 
courts are being pointed to as a means of coping 
with many of the difficulties under which the adminis 
tration of justice labors. The most recent in- 
stance is an article in “The Panel,” official organ 
of the New York Association of Grand Jurors, in 
which Mr. Charles A. Boston declares that ambulance 
chasing, which is now exciting the indignation of Bar 
and Public in that city, can be effectively dealt with 
by court authority. “If the Appellate Divisions in 
the exercise of their supervisory powers,” he says, 
“would invite complaints from individual citizens, 
ind refer them to the Official Referees, who are sal- 
aried officers with full power, instead of as now, 
when such individual complaints are occasionally 
made, referring them to Bar Associations with 
their necessarily inadequate processes, to be dupli- 
cated later before an Official Referee, they could I 
think, root out most of the practices complained of.” 
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Large Inductions from Insufficient Data Characterize Familiar Current Theories to Account 


for Phenomenon 
Responsible 


-Fallacious Assumption Underlying Idea That Courts Are Mainly 
Analysis of Recent Missouri Statistics—Insignificant Percentage 


of Crime That Courts Get a Chance to Deal with—Overwhelming 
Chances of Escape Under Present Conditions* 


By Hon. JoHN 


Ju stice of Missou 


ONCERNING the remarkable increase of crime 
in the last six or seven years, there has been 
much futile discussion; much generalization from 

insufficient facts, and in the absence of facts, much 
dissertation upon specific cases which signify nothing, 
and little or no attempt to get sufficient information 
upon which to base a legitimate deduction 

The Missouri Crime Survey, the result of which has 
been published by the Association for Criminal Justice, 
is the first work of its kind ever undertaken in this 
country or any other. With no attempt to support a 
theory, it gathered the facts, with thoroughness and 
accuracy and with the aid of expert skill 

Too much cannot be said in commendation of this 
extraordinary work, or of the high purpose of the 
gentlemen who undertook and carried it through. Yet 
the Survey is incomplete because limited in the time 
covered, and to only a part of the State. It is also 
limited by insufficient records on some important fea- 
tures. Though incomplete, it lights up many obscure 
corners in the field of handling crime. It furnishes 
some surprises. Some of the obtrusive phenomena 
which have been fruitful of most comment are found 
to be insignificant factors in the main problem regard- 
ing the general failure of legal processes to suppress 
crime. Above all it furnishes ground to believe we 
have found the prime cause of the increase of crime in 
recent years. 

An adequate cause of the present crime wave must 
be fond in some condition which did not exist, or in 
some force which did not operate in former times; 
some change in motive or environment. Human nature 
has not changed in half a generation. We are not a 
throw back: civilized habits are not a thin veneer now 
suddenly shaken off, so that we have assumed our an- 
cestral predatory character 

Theories in plenty have been advanced to account 
for the phenomenon. Not unnaturally the first im- 
pulse was to take a surface indication and blame the 
administration of the laws; crime was rampant because 
it was not punished. It was not punished because the 
legal machinery designed for that function did not 
perform. Thus the responsibility was centered upon 
the courts. The delays; the evasions and releases in 
p.ciiminary stages of prosecutions; the obstructions in 
proceedings; the statutory advantages to defendants 
and consequent acquittals in trial courts; the technical 
rulings without regard to merits in appellate courts: 
these all were pointed out and emphasized with damning 
comments. It was asserted time and again, editorially 
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and in public addresses, that crime prevails because 
\ notorious criminal 

case would be reviewed in the newspapers which at the 

same time carried accounts of daring and successful 

robberies. Thus the relation of cause and effect was 

established between the offensive court ruling and the 

easy get-away. 

The trouble with such deductions is that the 
premises from which they are drawn present nothing 
new. Ten years ago, and a generation ago, the same 
trouble—strategic delays, failures to convict the guilty, 
technical reversals—burdened the complaints against 
the courts. “The law’s delay” has passed into proverb. 
Miscarriages of justice have always afforded incidents 
for the strategems and spoils of fiction. The lawyers 
and the courts always get it, going and coming. 

It has been said time and again that our system 
of procedure in criminal cases is archaic; that no sub- 
stantial improvement has been made in two hundred 
years. If that is true how can it be explained that the 
same cause did not produce the same effect until now‘ 
With the same influence, the same force in operation 
why did it not bring on the crime wave in 1890, or in 
1910? What mysterious potency in this elemental 
negative cause of crime comes into play at this late 
date? 

As a matter of fact, the procedure has been im- 
proved of late years in many ways not necessary to 
discuss here. The same critics who deplore the archaic 
system point out that appellate courts are less technical 
in their rulings than formerly. Every old practitioner 
knows that juries, especially in country districts, are 
much more ready to convict than ever before within 
memory. So the supposed cause, with lessening force, 
is producing greater results. 

The reasoning, in effect, runs this way: Here is 
a greatly increased volume of crime; here are failures 
of justice in the courts; manifestly, if the criminals 
were convicted and incarcerated they would stop com- 
mitting crimes, and the abnormal condition would dis- 
appear. I submit that no other argument is offered 
to prove the courts responsible for the crime wave, 
even by those who write about it most. The essential 
fallacy of the argument is in the assumption that what- 
ever has not prevented a given effect is necessarily the 
cause of it. Jt assumes that the courts are the only 
agency for the detection and prevention of crime. 

A hasty generalization from insufficient induction 
leads to a result which may or may not be correct. I 
am not defending the present criminal code. On the 
contrary, I admit every defect claimed for it, and more 
For the purpose of the argument it may further be 


of impotent criminal procedure 
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conceded that every judge of every court fails of his 
full duty in criminal cases. I am saying that the rela- 
tion of cause and effect has not been proven by the 
mere coincidence that both conditions occur at the same 
time. The supposed cause has operated continuously 
for a long ti1 without the present claimed effect. 
Therefore, to produce a result now, which it always 
before failed to produce, some new factor must have 
come into play further to impair the infirmities in the 
criminal code nd that new factor must be the con- 

ing fe 

Heretofore there has been no sufficient induction 
to support any theory advanced as to the cause of the 


were wanting in facts. 


present increase of crime. We 
H limited way I think we 


ave we got them now ? In a 


have. Preconceived notions are stubborn things, and 
collis W e facts sometimes fail to yield. Some 
persons ma} t be convinced by the facts shown by 


the surve 

; vers three of the largest cities of the 
State: St. Lou City and Saint Joseph, for 
a period of o1 ear—October 1, 1923, to October 1, 
1924—and thirty-si a period of two years, 


x counties for 


October 1, 1922 October 1, 1924. It takes all felony 
cases excepting liquor cases, 7,032, in those periods in 
that territory, begun by issuance of warrants, and fol- 
lows each of them through the several stages—pre- 
liminary hearings, grand jury investigation, circuit 


court trials, and appeals, to the final finish by execution 
of the sentence imposed. During that progress, frcm 
various causes, including technical advantages enjoyed 
by defendants and weak places in the legal machinery, 


cases fell out along the fs until in the end only 2,232 
sentences, it is said, were finally executed—31.74 per 
cent of the 7,032 started with, while 68.26 per cent have 
escaped—almost 7 to 3. The report naively suggests 


+ 
t 
/ 


that the chances are 7 to 3 that anyone charged with a 
felony will not be punished. That statement is not 
strictly accurate, as I will presently show. Besides, 
it has been grossly misunderstood. The 7 to 3 estimate 
in the survey says those “charged” with felonies escape 
punishment. The inference by some writers on the 
subject is that 7 out of 10 persons “guilty” of felonies, 
escape justice. The difference between being charged 


and being guilty will be more apparent as we examine 
the tables. The gentlemen who conducted the survey, 
while conscientiously endeavoring to ascertain and set 
down the exact truth, without exaggeration, employed 
experts and adopted a statistical method, which on the 
surface may be misunderstood. Inferences have been 
drawn from tl igures which the members of the 
Association pr never dreamt of. 

We cann ike just a general grab at statistics 
reach a reliable conclusion. Tables of figures 
ration one knows exactly 


and 
justify no gener 
what the figures mean 


unless 


It may be noted that the tables are arranged with 
a view to make impressive the disparity between the 
7,032 charges and the 2,232 sentences executed. 
The latter, 2,232, means that many persons punished. 
The 7,032 does not mean that many persons accused, 
for the same person is often charged with several 
crimes \ warrant is always issued in each case 
though the defendant is already in custody on another 
charge. Nor does it mean that 7,032 felonies have 
been committed often several persons are charged 
with the joint commission of the same crime, and a 
warrant issued for each defendant as investigation re- 





veals his probable participation. A typical case, which 

arose during the period, was that where the murder of 

John Green in Cape Girardeau county was laid against 

five men who were charged and separately tried. Three 

of those cases have already been in the Supreme Court 
The history of the 7,032 cases begins thus: 


In preliminary examination....... 5,919 
Direct to trial court by prosecutor 1,113 
Total 7,032 
Those in preliminary are thus disposed of: 
Bound over bee Oends jamkotn 3,913 
Discharged ... anne 
Disposed of as ‘misdemeanors. .. ..195 
Dismissed for want of ae. Tier 
Nol-pros ...... ide vnabekes< : . 182 
Other dispositions ... : .-194 
— 1,834 
Nol-pros account other indictments. . 172 
Re ee ee ee 5,919 


Those eliminations all are important and deserv- 
ing of comment. Of the 5,919 cases which went to a 
preliminary hearing only 3,913 were bound over to 
await the action of the grand jury, or the filing of an 
information by the prosecutors. It is inferred that all 
the rest of the criminals escaped through defective 
prosecutions ! 

Finally, after some grand jury eliminations, the 
circuit courts became possessed of 4,969, which were 
disposed of as follows: 





Nol-pros ..... 1,106 
Disposed of by action of the ‘Court . 251 
Tried and acquitted. . ; . 3823 
Other disposition .. . 609 
—— 2,289 
Sentenced 2,680 
Total ’ 4,969 
Even after sentence eliminations occur : 
Paroled . ; -.- 344 
Appealed ...... i 
Other dispositions a Ae 
_ 448 
Sentence executed .2,232 
Total sentenced . 2,680 
Thus we get 2,232 executions from 7 032 warrants, 


a little over 3 to 7. Only 323 were acquitted by juries. 

All comments on these figures assume that every 
one of the eliminations represents a guilty person escap- 
ing punishment, through defeets in the criminal code 
or inefficiency in the courts. The error of the assump- 
tion is obvious in some of the items: 

“Disposed of as misdemeanors, 195.” 

In each of those a felony charge was filed, and, 
in the preliminary examination the proof showed a 
misdemeanor was committed, as, in a case of larceny, 
the thing stolen was worth less than thirty dollars. 
Those cases were followed no further: They passed 
out of the field of investigation. As they finally re- 
sulted the defendants were tried for misdemeanors. By 
what sort of justice can it be said that they were guilty 
of felonies, since the final disposition of them is not 
shown? 

Another item is “Nol-pros account of other indict- 
ments, 172.” 

Those were duplications. It means in each case 
that another indictment had been returned against the 
same person for the same or a kindred offense. The 
totals mentioned above do not mean that many crimes 
or criminals, but cases. No one was released on ac- 
count of any one of the 172. Yet the inference is made 








that 172 ereby evaded trials and 


escaped. 


guilty persons t 


Among the items showing disposition in prelim- 
inary hearing are these 
Discharged 574 
Dismissed for want of prosecutiot 689 
Total 1.263 


The “discharged” are those in which the magis-~- 
trate found no “probable cause” to hold the defendants, 
not merely insufficient proof of guilt, but no evidence 
to warrant a reasonable belief of guilt. Formerly we 
would say justice was accomplished in such cases. Is 
there any reason to believe that Justices of the Peace 
are less competent or more corrupt than formerly? 
Many of those, probably, are cases of failure to identify 
the defendant as the criminal 

The “dismissed for want of prosecution” are evi- 
dently cases where the person who first preferred the 
charge weakened or became convinced that it could not 
be sustained. Usually, no doubt, they were cases where 
the officers of the law received no aid from the persons 
against whom the crimes were supposed to have been 
committed. Possibly bribery and running away wit- 
nesses accounted for some. The trial courts are not 
responsible for such results, even though felonies were 
sometimes compounded and the arresting officers were 
sometimes corrupt 

The trial court never had opportunity to deal with 
the charges represented by these two items. They are 
in the same condition as if there had been no arrest 

In those four items, totaling 1,630 cases, the courts 
never began to function. No case was ever presented 
and they should be subtracted from the totals 

Now take the other end—the elimination after con 
viction : 


Paroled 44 
Appealed 93 
Other dispositior 11 

Total 449 


by the trial judges 
system, but it 


particular parolees 


The 344 paroles were granted 

The survey attacks abuses of the parole 
shows what happened to those 
They are grouped with 50 paroles in liquor cases 
(which are otherwise separately treated), making a 
total of 394 parolees accounted for thus: 
Complied with terms of parol until discharged 104 
To date of Survey. . 138 
Paroles revoked, sentence execute 2 

Total . 270 


Paroles revoked and sentence not execute 2 


Other failures 


Total 35 35 


No record in count &Y 
394 

_ oer — i 

Here we have 270 cases in which either the parole 


C 
the defendant was punished, to 35 


over 88 per cent. Or if the 89, of 


was a success or 
known failures 

which the record shows nothing, were all failures, the 
successes would be 70 per cent; 88 per cent of the 344 
is 302, and 70 per cent of 344 is 241. So at least 241 
paroled cases resulted in successful reform or adequate 
punishment, and that number should be added to the 
“sentences executed,”’ unless legal punishment is to 
be retributive, vindictive, instead of reformatory and 
for the protection of society. No doubt sentimentalism 
has hampered the proper enforcement of criminal law 
But it is the abuses of the parole law, not the law itself, 
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Ss shows 


that causes some failures. The general succe 


that trial judges usually discriminate wisel 


inveterate criminals and hopeful subjects of reform 


between 


[he survey shows that executive paroles are not nearly 
so successful as judicial paroles. 

Ninety-three cases appealed to the Supreme Court 
are noted as escapes of the guilty a1 ted. Up 





to the time covered by the survey, 93 led cases 
had not ended with punishment. In ten of those judg- 
Of the ren ining, 83 con- 


\t the time 


ments had been reversed. 
victed were out on bond pending app 


120 cases were pending on appeal; in 37 of them the 
defendants were already in the penitentiary All of 
120 except about 23 were later affirmed, so that at 
least 60 of the 83 defendants received adequate pun- 
ishment. The 11 “other dispositions’ probably were 
cases where death or insanity prevented an imposition 
of the sentences 

Thus, 241 paroled ; 60 appeal 11 other disposi 
tions ; total 312, should be added to the 2,232 “sentence 


executed.” 
Thus the supposed “failures” of the 


whittled away on both ends—the beginning 1 the 
finish of the cases. 

We come now to eliminations, counted as failures 
of justice, where the error of so listing them is not so 


obvious on the face of them, but it is equally apparent 
on an examination. 


In the preliminary stage, 182 cas« the cir- 
cuit court 1,106 cases, 1,288 all t gether, were nol- 
prossed by the prosecuting attorney Such action has 
been severely criticized, and it has been charged that 


prosecutors abused their discretion in refusing t 
cute so large a number. The survey, because of in 
definite records, does not explain them in detail, but 
we have no reason to do as we are asked to do and 
assume that they were all failures of Bear in 
mind that the totals do not mean defendants but 


charges. No doubt, often a defendant charged with 
the commission of several crimes affecting the same 
transaction or subject-matter, pleads ty to one or 


more, with the understanding that the prosecutor will 
nolle the rest on the ground that the punis 
sufficient In efinite information 
we have no right to assume the prosecutor was always 
a defendant 


ctments against 


the absence of more d 


wrong in such disposition. Sometit 


is convicted by a jury, and other ind 


him nol-prossed on that account. A case in point: A 
defendant against whom thirty or forty indictments 
were returned was convicted on two them and sen- 
tenced to the penitentiary for a term in each case. The 
prosecutor then nol-prossed the rest, thirty or forty, 
and the action met general approval by those who are 
quick to find fault with the administration of justice 
[hose cases arose before the period vered by the 
survey, but similar cases did arise during the period 
and account for some of the nol-prosses. Exactly in 
point is the case of Pete Carolla, whose colorful career 
for a long time kept a lurid glow in the columns of the 
Kansas City papers, on account of his daring, his in- 
genuity in escaping detection and general success in 
banditry. \ number of cases were pending against 
him for robbery and the like. He was tried on one 
charge. Doubtless the prosecutor selected his strongest 


case, for Carolla was given thirty years in the pent 
tentiary and the judgment has been affirmed. Of what 
avail are the other cases against him? His career is 
ended unless he escapes or is let out through executive 
His long, successful course in crime may 


clemency. 
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have been permitted through defects in the law and its 


administratio1 t he is stopped at last. The point is 
that the ren cases against him serve no useful 
purpose. Th ill probably be nol-prossed, or have 
been alrea nd should not be listed as failures of 
ustice. lo tt hem would hardly add to his punish- 
ment. which seems enough, and it would be a useless 
expense to the State 

Further l-pr tless was used in many 
cases where was 1 nce of guilt. In rob- 





the like, the difficult point in mak- 


ng 1 cas nearly always identification. The 
arresting officer often gets the wrong man. When the 
prosecutor finds it his witnesses fail in identification, 
a nol-pros follows. Of course a failure to secure 
evidence against a real criminal is a failure of justice. 
But in the absence of more information it is a mere 
guess as to how many of the 1,288 nol-prossed cases 
belong to that class, how many are on account of the 
arrest of the wrong person, and how many occur be- 
cause of other nvictions Cherefore we have no 
way to appraise those figures 

Among t tems mentioned above are “Other 


x 


dispositior 


In preliminar 194 
In circuit ‘ 509 
803 


ns were in detail is not stated. 


l-prosses, nor acquit- 
disposition. 


But they were not discl 


tals. A list appears showing possible 





Among them is “Su n of death and abatement.” 
Of course mortality prevails among criminals as 
well as among other people. Sometimes the rate is 


raised when they are shot in the act of robbery. Un- 
fortunately such casualties do not get into the court 
Sticklers 
for retailiatory punishment may argue that the death 
of a defendant pending his case is an artful dodge to 
escape punishment. On the other hand, it may be 
argued that he s adequately punished in that way. 
The fair way deduct them from the totals be- 
cause they are beyond the possible reach of the courts 
and the law. W the average mortality among about 
5,000 or 6,000 persons, half of them for one year, and 
would account for 


records, and are not covered by the survey. 


| 


the other half for tw 
perhaps a hundred more 


’ 
years, death 


“Other dispositions” contain “Certified to the 
Juvenile Court That must have included a consider- 
able part of the 803, for the survey shows the re- 
formatories to be overcrowded. These are no longer 
treated as felonies, and should be deducted from the 
totals, so far as they affect the efficiency of the courts. 
The reformation of minors, especially the parole system 


in connection with the reformation, is largely a failure. 
But that is an executive failure, not a judicial one. In 
counties of m han 50,000 the trial judges had no 

isf offenders under 18 





discretion but must transfer all 
vears of age to the Juvenile Court; a lame place in the 
law, of course, and it has later been amended 

Among the therwise disposed of” are “changes 
of venue.” These were followed by the examiners to 


Some were con- 
d, some appealed, and some are 
accounted for in 
ve the survey does 


the counties whither they were sent 
victed, some 
still pending Vhether they were 
the totals of such items noted ab 
not show 
“Another 


is mentioned regarding 
the number not give Those. of 


some course, are 


still pendir 





“Case still pending” accounts generally for such 
cases not included in those mentioned above, probably 
a majority of the 803 “other dispositions.” The survey 
includes all cases begun by warrant up to the end of 
the period covered. It is not stated that they were 
followed beyond that time. At any rate they could 
not have been followed beyond the time when the 
examination closed. We have no reason to believe that 
in the final disposition of those cases there would be a 
less proportion of convictions than in those already 
disposed of. That is, there would be about 4 convic- 
tions to 1 acquittal, thus enlarging the proportion of 
successes. 

Another item of possible disposition is this: “Bail 
forfeited or never apprehended.” These two are linked 
together, but they are widely different in principle 
Where the person charged was never arrested the case 
is like others which are never solved. The defendant 
is never within the reach of the law, and those should 
be deducted from the totals. Where bail was forfeited 
the case comes clearly within those where justice was 
defeated, probably through the faults of the courts. 

Exact figures should take account of those reversed 
and remanded by the Supreme Court, some of which 
are still pending in the trial court, and some of which 
have been retried with a second conviction, and af- 
firmed. 

So, instead of 70 per cent of failures of justice to 
30 per cent successes after legal processes are started, 
it is probable that the proportion of successes was the 
other way. 

Of course the proportion of successes is much 
too small, at that. It is a serious matter when even 30 
per cent of the guilty escape. The question here is: 
Are the non-successes sufficient to account for the 
crime wave? Are they of such greater proportion than 
they were 15 years ago, as to present a new condition, 
or new determining factor in producing that result? 
It may be noted that there is a great preponderance of 
certain kinds of crimes. For instance, in St. Louis 
there were 2,701 burglaries, 2,075 robberies, 4,277 
larcenies, and only 369 embezzlements and 758 for- 
geries. In former times it is probable that there was 
no such disparity. The increase is confined to those 
which require a quick escape. The murders have in- 
creased out of proportion, but from newspaper reports 
the majority of murders occur in the act of robbery or 
its attempt. Do those figures suggest anything ? 

We come now to the real revelation of the survey. 
It is incomplete, but as thorough as men of known 
ability, aided by experts, could make it. It shows con- 
clusively that this labored gathering of statistics, this 
scientific tabulation of results, the entire work of the 
survey concerns only 7 per cent of the crimes com 
mitted. The other 93 per cent are not accounted for, 
nor treated at all. That is true of the cities, especially 
of St. Louis, where the records are complete, and, as 
far as the records show, it is equally true of Kansas 
City. St. Louis is the only part of the territory cov 
ered by the survey which shows the total number of 
crimes reported. Not all the crimes in St. Louis in 
the year, but the important ones, show as follows: 


Burglary 2.701 
Robbery 29 075 
Larceny 4.277 
Auto offenses 3,115 
Murder 149 
Embezzlement 369 
Forgery 758 

Tot 13,444 
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Warrants were issued as follows: 


Burglary 217 
Robbery .. 247 
Larceny 276 
Auto offenses 5 
Murder .... 49 
Embezzlement 64 
Forgery 66 
2OCm 964 
It is not humanly possible that all crimes com 
mitted were reported. No doubt the knowledge of 


many never reached police headquarters. At any rate, 
not less than 13,444 were committed for they were re 
ported. For apprehension of the criminals in those 
cases 964 warrants were issued. Assuming that eacl 
warrant represents a different case (which is unlikely), 
we have about 7 per cent of the total. The remaining 
93 per cent, 12,525 of the most serious crimes, were 
never solved. For that appalling number nobody was 
ever arrested nor brought into court. Nobody was eve 
formally and legally charged with the commission of 
one of them. That is the record, the inexorable fact 
which must be faced. Perfecting the methods of bring 
ing to justice the perpetrators of 7 per cent of the 
crimes is a great and laudable undertaking; but what 
will it avail to prevent the commission of the other 93 
per cent of the crimes? 

An old aphorism reads: “Opportunity makes the 
thief.” In Spanish it is: “The open door tempts the 
saint.” Without conceding the potential roguery of 
the average person, indicated in those time-worn cynical 
sayings, we know that most people recognize and act 
upon it. They lock their doors and their cars and put 
their money in the bank instead of the bureau drawer 
It is the basis of the necessity of sheriffs and policemen 
always on the job. It is illustrated in the lawlessness 
which broke loose in Boston a few years ago when the 
peace officers went on a strike. 

Now the country over, for robbery and grand lar 
ceny the opportunity is present and the door wide open 
It is well known that many robberies, which are solved, 
are committed not by professionals but by persons who 
pursue respectable callings. Who can doubt but that 
the easy escape accounts for numerous crimes? Not 
the 3 to 7, or 50-50, or even 7 to 3 chance in contest 
with the law, but the open 13 to 1 in the speeding 
automobile. Will anyone say that a robbery would be 
committed by a sane person who was sure he would be 
apprehended, identified, and would have to take his 
chances in technical obstructions and the feeble prosecu- 
tion of his case? The criminal carefully plans his 
escape and usually, 13 to 1, he does escape. 

Are we capable of reasoning? Are we at liberty 
to ignore the significance of the facts before us? If 
our criminal code is made to work so perfectly that 
every guilty person apprehended will be speedily con- 
victed and punished, will such a result appreciably 
lessen the volume of crime while 13 out of 14 guilty 
never have to meet this issue? How will a new lock 
on the transom stop the inroads through the wide open 
door? Robbery, larceny, and burglary are a compara- 
tively safe business, free at the rate of 13 to 1, from 
legal obstructions and embarrassments 

The education and intelligence of criminals has 
always been rated low. But the survey notes that of 
late years the general level is much higher than for- 
merly. Profitable enterprises always attract superior 
talent. It is also noted that robbers are much younger 
than formerly; another effect of the lure in the suc 

















cessful bandit’s life. What will it avail to increase 
the penalties, add to the list of capital offenses, and 
lengthen prison sentences? The certainty and not the 
severity of punishment is the effective preventive, is an 
age-old aphorism. If we cannot get the criminal into 
court the court cannot deal with him. Manifestly, the 
courts of St. Louis cannot function respect to 93 
per cent of the crimes because 93 per cent of the 
perpetrators are never brought within reach of the 
court’s process. In order to convict and punish a 
robber you must first take the precaution to catch him. 
Some public dissertations upon the subject seem to 
assume that such preliminary step is not necessary. 
Killing off the criminal lawyers, the remedy proposed 
by Richard Washburn Child, would hardly reach the 
93 per cent who have no need of lawyers 

True, one criminal often commits many crimes, 
and one incarceration will stop his activities. But with 
the 13 to 1 chance of success, the ranks will always be 
recruited. The captured are often novices. The wise 
ones, the master minds who organize great criminal 
exploits, seldom hazard their safety at the scene of 
action. Apparently they can always get field men for 
the execution of their plans. At least that is the cur 
rent theory of the management of organized crime. 

In the country districts the proportion of convic- 
tions to acquittals, nol-prosses, etc., are nearly the same 
as in the city, with a slight advantage in successful 
prosecutions with the city courts. But the crime wave 
has not reached the country. With the exception of 
automobile thefts there has been no complaint hereto- 
fore in the rural districts of an unusual amount of 
crime. Only since the approaching completion of the 






highway system has an increase been noted. Thus, in 
that case anyway, the supposed inefficiency of the 
courts had nothing to do with the difference in volume 
of crime between the city and the country. That dif- 
ference is lessening with the increase of facility for 
escape in the country. 

Our proceedings in criminal cases are often com 
pared to those of England, very much to our disparage- 
ment. England could not convict 90 per cent of those 
who commit murder unless at least 90 per cent of the 
murderers were caught. Recent reports indicate what 


has been called an Americanization of that island: a 
great increase of crime. It is noted in Newcastle-upon- 
Tyne, that out of 112 burglaries only 64 persons were 
brought to trial; a rate higher than in other towns. To 
defects in the police system was assigned the failure to 
capture a larger number, and the increase in crime. 
The English have not learned that the courts are re- 
sponsible for successful escapes. The alarm is hardly 
justified yet. They put someone upon trial for more 
than half the crimes. Until they more nearly approach 
our scant proportion of only one out of fourteen who 
is ever threatened to be put to trial, the process of 
Americanization is a long way off 

The police cannot cope with the situation. Not be- 
cause the officers are inefficient, but because the system 
is inadequate. In the face of modern ready means of 
escape, police methods are archaic. We use bows and 
arrows of capture against machine guns of escape. 
We had as well put efficient fox hounds to chasing 
eagles. The automobile, in aid of the surprise attack, 
furnishes an instrument of escape never before avail- 
able to the robber in this or any other country 

I do not venture to suggest what changes in the 
system of policing cities would improve its effective- 
ness. It is a problem for those who know more about 
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should have 
ibsolute cont: f its own affairs in that respect. 


One thi eems certain each city 


ffective criminal code, one in 
dings and delays in 

) trial should be eliminated, would 
help in the ression of crime Likewise, technical 
; wes | 1 defendant in the conduct of his case 








é But those are mere worm-hole 
eaks, while the main stopper is out and the bunghole 
s spou p llable stream 

[he « of laws ving severer penalties, 
ur 1 « decrease in crime, proves nothing 

nless one can trace the effect to the supposed cause 
The in terror eC f a law can only be noted #/ 
he lax 1 in fi Y But the relation 
cause seems apparent in the recent policy 
ad pted it K City Officers were instructed to 
shoot t dits re raise their hands 
That order v lowed, it has been said, by increased 
mortality amor bers and an immediate decrease of 
OO per ceé crimes Chat affords a suggestion 
f one m seems to be effective. Every 
robber shot in the act is notice to the world that rob- 
ery is n s a hazardous business. The only 
thing in tl f making it completely effective is 
he difficulty general application of the remedy. 

Much has been said of late about the effect of the 
Baumes law w York, and other stringent meas- 
ures. It is t in the second quarter of 1926 
there was a great decrease in holdups and other crimes 
of violence in New York. That was attributed to the 
Baumes law, ' h may or may not have had some- 
thing to do with it. “Incidentally,” says the Literary 
Digest i1 g the matter, “there was a decided 
increase in arrests during the second quarter.” Strange 
to say, the incarceration of the criminals was not con- 
sidered as having any effect in decreasing their criminal 


activities! Tl he way some people reason about it. 


In all discu ns of statistics, such as the survey 
shows, it is as that every person charged with a 
crime is guilty, even though acquitted 

The inference that the courts are inefficient is sug- 


gested in the tl es I have discussed. I come now 
inefficiency, made 


from these very figures, as being a cause of crime. The 


to consider direct charges of such 


extraordinary theory is advanced and maintained that 
the courts are efficient in direct proportion to the ratio 
of convictions 1 punishments to the total number of 


accused All de ns regarding law enforcement are 
based on the correctness of that conclusion, which in- 


volves the notion that every prosecutor is infallible, and 


that juries are never wrong excepting when they acquit, 
and then they are always wrong. Those, whose famil- 
iarity with criminal cases acquired years ago causes 
them to say tha nnocent pers is almost never 
convicted, and in fact never tried, are not familiar with 
the present ter The outcry against prevalent in- 
crease of crime s impressed juries, and prosecutors, 


it in their arguments. In 
districts especially, juries convict on the 

ut evidence. Some- 
times it looks 1 verdict of guilty was induced, 
not because the nce was convincing, but because 
the defendant had a bad reputation or a criminal record. 
Such roundabout justice is not so much amiss as it is 
in cases where reputable persons are convicted without 
evidence. Cases come to the Supreme Court in which 
convictions are |} not only with no evidence of guilt, 
but where the evidence affirmatively shows that the 
defendant could have been guilty. It is worthy of 


who seldom fail to mention 
the country 
flimsiest evidence and often with 


note that in the city courts 63 cases, and in the country 
districts 188 cases, “were disposed of on an action of 
the court” in the period covered by the survey. This 
means that the trial courts in such cases either quashed 
the information or sustained a demurrer to the evi- 
dence. Thus the courts in the country found three 
times as many cases as did the city courts, out of 
approximately the same totals, where either the in 
formation stated no offense or the evidence proved 
none. The zeal for conviction so often went beyond 
the facts. 

I mention a few cases which I now recall to illus 
trate convictions of innocent persons. These are not 
liquor cases nor cases of statutory offenses against 
girls, in which country juries most often convict with- 
out evidence. State v. Welton, 225 S. W. 965; State 
v. Joy, 285 S. W. 489; State v. Mullins, 292 Mo. 44 
he first was a murder case where the defendant 
clearly was “framed” by the real murderer who is now 
serving a life term for the crime. The second was a 
case of murder which occurred during the period, and 
in the territory covered by the survey. The evidence 
showed the defendant could not have committed nor 
contemplated the crime, and points to the real culprit 
who attempted to commit suicide when summoned as 
a witness in the case. The third is an example of where 
no crime was committed, and no criminal purpose 
shown. How the juries could convict in such cases and 
others like them is past understanding. In some of 
them able counsel are employed to assist the prosecu- 
tors, and that employment possibly represents ven- 
geance. ‘Those three cases were reversed and the de- 
fendants discharged. Those rulings are listed in the 
minds of those who criticize the courts as failures of 
justice. 

Of those acquitted by juries and those disposed 
of by the court in sustaining demurrers, the probability 
is that most of them were in fact innocent. At any 
rate, there is no ground for assuming that they were 
all guilty and that justice miscarried in every case, to 
be counted as showing inefficiency of the courts. Courts 
may be 100 per cent efficient in their conduct of trials 
where defendants are acquitted as well as where they 
are convicted. They are efficient in proportion as they 
deal wisely and justly with each case. Of course, the 
inference is warranted that charges of crime are not 
made recklessly nor wantonly, and that most persons 
charged with crimes are likely to be guilty. Therefore, 
a very large proportion of failures to convict shows 
inefficiency somewhere. 

The survey notes the general high character and 
ability of the trial judges. They could not control the 
nol-prosses and other dismissals noted above. After 
they got control of the cases and began to function, 
this is what resulted: 2,680 convictions ; jury trials re- 
sulted in 323 acquittals ; 251 were disposed of by action 
of the court. That is a total of 2,680 successful prose- 
cutions, and 574 successful defenses. The successes 
were more than 4 to 1. That might occur if the courts 
were 100 per cent efficient. Yet it is boldly asserted 
on those figures that the courts are only 50 per cent 
efficient ; that of those brought to face a jury trial only 
50 per cent were convicted. It is true that the number 
acquitted by juries is almost as large as the number in 
which verdicts of guilty were returned. But more than 
three-fourths of the convicted pleaded quilty, and those 
are not counted in the 50-50 alleged failures of justice. 
That can be only on the theory that when a defendant 
pleads guilty the law is not enforced, or that the courts 
had nothing to do with such pleas of guilty; they were 
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voluntary offerings ; penitential endeavors in expiation 


If all who were convicted by juries had pleaded guilty, 
the efficiency of the courts would have been zero! 

As a matter of fact, a defendant sometimes pleads 
guilty after the jury is sworn, and even after the evi- 
dence is in. Always the plea of guilty is the only 
alternative to a verdict. The defendant in such a case 
literally “faces a jury trial,” and the plea of guilty is 
forced. It is the most favorable commentary on the 
efficiency of the courts, that so many accused plead 
guilty. Such defendants know, or they are advised, 
that chances of acquittal are slight, and the imposition 
of sentence may be lighter if the facts are not fully 
exposed. It is not because they are unable to employ 
counsel, for the court will appoint counsel 

The favorite method of showing the inefficiency 
of the courts is that employed by John Barker Waite 
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in the “Atlantic” for January, and by Richard Wash 
burn Child in his numerous essays. Such writers ex 
ploit some striking feature in a sensational case, with 
no adequate exposition of its merits, and leave their 
readers to infer that they are showing typical instances 
of courts’ dealings with crime, and that their version 
of the court’s version of the law establishes pret of 
the cause of crime. They then note the proportion of 
convictions to the number of crimes ¢ mmitted which 
proves nothing 

Thomas F. Marshall in his “Recollections,” from 
his ample experience as a lawyer and public officer, 
makes the observation that trial courts “are presided 
over by men who take more or less pains to know 
something about both sides of the controversy That 
is more than can be said of some of their critics 


CURRENT LEGAL LITERATURE 


A Department Devoted 


Recent Books in Law and Neighboring Fields 


and to Brief Men- 


tion of Interesting and Significant Contributions Appearing in the 
Current Legal Periodicals 
Among Recent Books 

HE State as a Party Litigant, by Robert Dorsey questionably the time has long arrived when tort re- 
‘Tu atkins. Baltimore: Johns Hopkins Press, 1927. sponsibility should be admitted and the political ma- 

Pp. XVII, 212.—The present work undertakes to chinery relieved of the consideration of tort claims, 
examine primarily the problem of the suability of the many qualihcations of the “social risk’ theory would 
State in England and the United States, for only one have to be made in the United States 
chapter (3) deals with the State as a plaintiff. Prac- rhe explanation for irresponsibility has been ra 
tically the federal government alone is noticed. The tionalized by Mr. Justice Holmes in two famous deci 
pending bills in England and the United States to make sions, Kawananakoa v. Polyblank, 205 U. S. 349, and 
the Government suable in tort are not mentioned, pos- The Western Maid, 257 U. S. 419, the latter a collision 
sibly because the manuscript may have been closed in case. The Holmesian explanation is that “there can 
1925. After examining the history of non-suability be no legal right as against the authority that makes the 
and the petition of right in England, now made avail- law on which the right depends,” that the authority “is 
able through the researches of Ehrlich, Clode and _ itself superior to” the law, and that as the United 
Holdsworth, the bulk of the book is confined to a dis States “has not consented to be used for a tort as fe 
cussion of suits against the United States and federal therefore it cannot be said that in a legal sense the 
officers. The Tucker Act is carefully studied, and the United States has been guilty of a tort.” This analyti- 
limitations upon that Act imposed by the courts, are cal reasoning the author attacks as inadequate (ch 9) 
vigorously criticized. State immunity from suit in the and he quotes the late Judge Hough’s criticism The 
United States and England rests upon antiquated and Western Maid (37 Harv. L. Rev. 543) in which Judge 
misunderstood maxims and anachronisms which an en- Hough substituted the ambiguous admiralty term “‘col- 
lightened community professing regard for individual lision” for the exotic “tort,” so as t ake the Holm- 
rights should long ago have abandoned. The author  esian syllogism read: “The United States has not con- 
therefore presents in a separate chapter (10), for pur- sented to be sued for collisions; the re, in a legal 
poses of comparison, the law f what in this respect sense, there was no collision.” To this, ng ae Holmes 
is a far more developed system hat of France. Chap- has replied in a letter to the reviewer: “Of course if 
ter 11, “the State before foreign courts,” is a study in admiralty prefers to talk Basque instead of French and 


and bears only slightly on the gen- 


international law, 


eral thesis. The only “foreign courts” mentioned are 
those of England and the United States, and from these 
the many Soviet cases are omitted. The concluding 


chapter discusses the theor 


sponsibility, mainly 


the adoption of the 


ies of responsibility and irre- 
and makes a plea for 


theory. While un- 


in France, 


“social risk”’ 


1 


GO r 


es not want to avail itself of the wider 
tions of a system more developed than it 
do as it chooses, but if so it must be careful how it uses 
If the one word collision is all that it has for 
(1) the impact between two ships and (2) such an im- 
pact imposing legal liability, I should 


say that while 
I admitted (1), I denied (2), and that there was no 


generaliza- 
own, it may 
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s S 1 sense in ambiguously used The Outlawry of War, by Charles Clayton Morr- 
wor swer to Mr. Justice Holmes, defer son. Chicago: Willett, Clark and Colby. 1927. Pp 
entia ight consist in the equally logical XXX, 300.—The Outlawry of War has become a com 
tate ( se the United States could not be- mon phrase. Just what it means in practice and just 
1g for breach of contract, therefore the how it is brought about is not clear to many of those 
ed § ( contract or be guilty who use it, so that a volume like this giving the au- 
S sec light a founda thoritative view of an important American group is 
ucture built upon it, and, far from timely. Mr. Morrison's book shows long consideration 
ty, merely presents of the problem of peace and indicates the fervent par 
Phe analysis, how tisanship for his solution which leads him into denun- 
eve ess . ve purposes, for ciation of any other project. He has given the reader 
result conclusiot suggested as to con a picture of the institution of war, its roots deep in the 
: eas either procedural im- social order recognized by both international and muni- 
munity of intive irresponsibility. It would have cipal law as a part of the organization of world society, 
een sou olicy for the American courts to intet so that in thinking of the settlement of international 
ret leg ce as mission to the rules of law problems the possibility of the use of force, war, is 
lc suit stead of seeking analytical ©VeT 1 the background. 
po : scouraging the grant lhe author thinks that only by drastic action can 
ge a aes egislation, return to he all-pervading “institution” of war be destroyed. It 
oo aie be vein endeminekh- we be displaced in international society by “a judi- 
Ait RI at cial institution of peace” (pp. 41, 122), an expression 
oe ee’ slompsr in mary rules of law pro- 1i-h will interest the lawyer. The nations should 
tecting — = wrongful invasion Ol scree by treaty not to go to war and then organize on 
nis rights, ¢ pean yy _ the Government. ‘judicial, not on a political basis, with, as the corner 
Lo that ¢1 Watkins’ book will be a substantial stone of the edifice, a court with power to summon a 
al nation to its bar on the request of another nation. The 
Epwin M. BorcHarp. court will be “‘a real court with an affirmative jurisdic- 
" School Law tion defined and limited by an accepted code of interna- 
ind Daughters, by Henry Wymans_ tional law” (p. 65). |} 
Liat ? rk: The Macmillan Co., 1927. Pp. _ The code is made by the nations themselves (p. 
208 —TI se purpose is to enlighten women 65), so the court as a judicial institution will have its 
oat tidemnile th the legal profession with respect to J¥risdiction determined both as to the law to be applied 
gee and the cases to be submitted, by the international leg- 
a a Bates: em, Coes 80 i lam- islatures which enact the code and in periodic meetings 
guage = © Sees ages arn by those provide for its “amendment and enlargement” (p. 65). 
whom it is designed to reach. ihe authors eHort tO “Phe troubled question of what disputes shall be sub 
accomplish this purpose has led him at times to adopt iitted to the Court as international in distinction to 
almost a pat ng attitude which may annoy some those governed by internal law as domestic, is left to 
of those it rpose to reach the legislative body. To a lawyer this plan whose de- 
ihe « s show careful planning under each  ciding organ is a legislature will appear to be moving 
held a e heading of women’s rights or “on the political plane” although the author claims as 
abilitie y omen as a hduciary, “the basic reason for the simplicity and effectiveness” 
etc. While ok of this size the author covers of his project that it “moves wholly on the judicial 
very n 7 in sufficient detail plane.” If this legislature is to act by unanimity and 
to let the re now when tf sult a lawyer. Yet then refer its decisions to the governments, experience 
to the lega and others it must appear that the would imply that it is subject to one criticism the author 
author has ¢ ev language that is far Jevels at other suggestions for peace, that they “require 
too chil the taking of many tiny, cautious steps through a long 
Chere statement sufficient importance tO period of years before they can be substantially real 
require (here appears on page 105 a sen- = jzed” (p. 73). 
tence tot t that marriage of an alien woman Che reviewer cannot accept the author’s strictures 
to an At ; med to be a citizen. on the Permanent Court of International Justice as not 
his is not t ince the passage of the Cable Act’ q “real court” but an apparatus of “arbitration” 
f Septe 22 pecifically provides (p. 142) because it has no “definite code of law” 
that a woma! rcumstanced must be naturalized in (p, 144). The Supreme Court of the United States 
her own litle 8, Section 368, U. 5. Code An- and most of our state courts lack just that; the Eng- 
ited lish judges have believed themselves working as courts 
his erves success, for its held is new, of law, although there is no Code of Laws of England, 
there being, a is 1 know, 1 ne else who has at- and for centuries the unwritten law was almost the 
us have a clearer under- only source from which they drew their rules. The 
e siness affairs and her process of international arbitration is not, moreover, in 
erent fields practice the arbitrary procedure the author believes. 
$ ng the book, any woman would Judge John Bassett Moore, the best qualified Ameri- 
y erself, “Have | done my duty in can, answers this contention: “Arbitration is and al- 


ations which the author suggests 
age of complexi- 
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ways has been considered in international law as a judi- 
cial process.” 

The author should not say that three-fourths of 
the law at the disposal of the Permanent Court are 
In the most recent authorita- 


“laws of war” (p. 152). 
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tive American treatise on international law, by Prof. 
Hyde, the law of peace covers 1018 pages, the law of 
war, 670. But international law does not exist solely 
“in scholarly but unofficial treatises” (p. 144), as the 
author implies. Like all common law it is evidenced 
by the practice of governments and in the decisions of 
courts, national and international. In an authoritative 
source book, The International Law Digest, by John 
Bassett Moore, the law of war is contained in one vol- 
ume, the law of peace, in six. The author overlooks 
the greatest source of rules for international inter- 
course in peace times; the long list of treaties between 
groups of nations, in many cases all nations, like the 
Universal Postal Union, whose terms lay down the law 
of the international activity with which they are con- 
cerned. 

The author has much difficulty with the possibil- 
ity that a nation may break its agreement not to go to 
war. He rejects the League Covenant and the Locarno 
treaties because they recognize this possibility frankly, 
and the nations signing them agree to apply, the first 
economic sanctions, the latter force against one of their 
fellows who breaks the treaty. This he criticizes as 
fallacious because the nations will not keep their agree- 
ment (p. 187), but elsewhere he lays down as the cor- 
nerstone of his peace edifice that the “plighted word”’ 
of nations may be trusted (p. 183). Why then, cannot 
the signatory states to the Locarno pacts be trusted to 
keep their agreement? However, he admits the possi- 
bility and says that he can imagine “certain effective 
methods outside the law, by which the family of nations 
could restrain such a nation from running amuck”’ 
(p. 213). This is not putting the world on a “juristic 
basis.” More in keeping with the two institutions of 
world legislature and world court would be a legal or- 
ganization of sanction making it impossible for a na- 
tion to believe “it could win a military victory” (p. 221). 
Like the League, his plan would depend on public opin- 
ion and respect for treaties to keep the peace, but pub- 
lic opinion would have no other organ of expression 
than the court. It is a merit of the League Covenant, 
the reviewer thinks, that it has created an organ in 
which public opinion can express itself, and reserved 
the Permanent Court for the judicial function. 

The author skims lightly over the puzzling ques- 
tion of when is the use of force legitimate, because in 
the exercise of the “inherent and eradicable right” of 
self defense. He scorns the “myth of aggressive war”’ 
(chapter XII), but all governments now claim that 
their wars are self defense. Some way, therefore, must 
be found to identify real self defense against the spuri- 
ous variety, but how, the author does not say. 

This failure to face a tough problem is character- 
istic of the book and one of its worst faults. 

J. P. CHAMBERLAIN. 

Columbia University. 

Juvenile Courts in the United States, by Herbert 
H. Lou. Chapel Hill, N. C.: University of North 
Carolina Press, 1927. Pp. 277.—This admirably ar- 
ranged, fully decumented, and readable volume should 
prove to be of the greatest value to students, lawyers, 
judges, social workers, and the general public. Since 
1914, when “Juvenile Courts and Probation,” by Flex- 
ner and Baldwin, appeared, no general text book on the 
juvenile court has been written. A large amount of 
material is scattered through government publications, 
conference proceedings, periodicals, and books dealing 





with related topics. This has been carefully reviewed 
and digested by Dr. Lou, who has made also an ex- 
haustive study of statutes and court decisions. To the 
interpretation of the material the author has brought 
the unbiased, objective, and logical methods of the 
Oriental, combined with a sympathy and d 
cial justice fully in harmony with the ideals of those 
Occidentals who have made the juvenile court move- 
ment “one of the remarkable developments in the field 
of jurisprudence during the last quarter-century.”’ 

The author has succeeded, in so far as the limita- 
permit, in ac- 
“to pre- 
in all its 
historical, 


tor So- 


tions of a comparatively small volume 
complishing the aim set forth in the preface, 
sent a critical account of the juvenile court 
more important aspects—philosophical, legal, 
diagnostic, procedural, administrative, and 
After reviewing briefly the philosophy and history of 
the juvenile court, he discusses the juvenile-court sys- 
tem ; the extent of jurisdiction ; the organization of the 
court; process before hearing ; and methods 
of treatment, with special reference to probation, home 
placement, and institutional care. The final chapters 
deal with the juvenile court and the community and the 
future of the juvenile court. The juvenile-court stand- 
ards drafted by a committee appointed by the United 
States Children’s Bureau and adopted by a conference 
held under the auspices of the Bureau and the National 
Probation Association in 1923, and the standard juve- 
nile-court act, based in large part on these standards, 
prepared by the National Probation Association, are 
included as appendices. The bibliography at the end of 
the book is carefully selected and arranged. A table 


‘ . ” 
sociok ical. 


hearings ; 


of cases is also given. 

While much of the material is in the nature of 
summaries or restatements of matter found in previous 
publications, this in no way detracts from the useful- 
ness of the book, since the sources are scattered and 
some of them are not readily available. Footnote ref- 
erences to sources are given on almost every page, and 
the author is very generous in his acknowledgments. 

The volume has been prepared with the greatest 
care and appears to be, on the whole, remarkably free 
from error. The freshness of the material is indicated 
by the fact that references are made to developments 
in 1927, 

Dr. Lou’s final judgment on the juvenile court is 
as follows: 

“After all is said, a socialized juvenile court, un- 
der whatever name it may be called, will always be 
needed to protect and correct the children of the com- 
nuinity. The juvenile court as a clinic, a social 
agency, and a legal institution is so far the best instru- 
ment ever devised by society to handle children’s prob- 
lem’s outside the home, the school, and other social or- 
ganizations. It may become more and more socialized 
and its methods may become more and more scientific, 
but its judicial and parental character will continue, at 
least for generations to come. As civilization advances, 
a better and finer agency may be evolved to handle 
problems that the juvenile court now handles, but un- 
less that agency actually demonstrates its higher value 
as a substitute, the juvenile court will remain to serve 
as a fountain of mercy, truth, and justice to our handi- 
capped children.” 

KATHARINE F. LENROOT. 

Washington. 
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Leading Articles in Current Law Reviews 


‘ 


California Law Review vember (Berkeley, 
Cal.) —Legal Purposes of Trusts in California, by 
Morse Erskine; The Doctrine of Constructive Trusts 
as laid down in Curdy v. Berton, by Robert L. Mc- 
Williams 

Yale Law Journal, November (New Haven, 
Conn. )—Engl Property Reform and Its American 
Aspects, by Percy Bordwell; Joinder of Parties, by 


Charles E. Clark and Herbert Brownell, Jr.; Powers 
in Trust and the Termination of Powers by the Donee, 
by Lewis M. Simes 

Michigan Law (Ann Arbor, 
Mich \ Rational Theory for Joinder of Causes of 
Action and Defences and for the Use of Counterclaims, 
by William Wirt Blume; Natural Law in American 
Constitutional Theory, by Fowler Vincent Harper. 

Indiana Lax November (Indianapolis, 
Ind.) —The Rationale of Corporate and Non-Corporate 
Suretyship Decisions, by Walter E. Treanor; Jurisdic- 
tion Over Causes of Action Against Interstate Car- 
riers, by Bernard C. Gavit. 

Harvard Law Review, November 
Mass. )—Negligence—Subjective or Objective? by 
Warren A. Seavey; Federal Condemnation Proceed- 
ings and the Seventh Amendment, by Paxton Blair; 
The Story of a Notion in the Law of Criminal Con- 
tempt, by Charles P. Curtis, Jr., Richard C. Curtis. 


November 


Review 
Lovley, 


Journal, 


( Cambridge, 


University of Cincinnati Law Review, November 
( Cincinnati ) The Dealer-Purchaser, by Nathan 
Isaacs; Simple contract Creditor Securing Appoint- 


ment of Receivers, by Ralph E. Clark; Life Estate or 
Fee? by Charles C. White; Compulsory Automobile 
Insurance, by Robert S. Marx. 

Law Notes, November (Northport, N. Y.)—Price 
of Liberty, by W. A. Shumaker; Ability to Pay En- 
titling Broker to Commissions, by Edwin Pearce; 
Actions for Tort Against Government Departments 

Virginia Law Review, November (Charlottesville, 
Va.)—The Test of Reasonable Rates, by Nathaniel T. 
Guernsey; The Law of Nations; A Science That Has 
Stood Still, by Sterling E. Edmunds; The Doctrine of 
the Federal Courts as to the Situs of Personal Prop- 
erty for Purposes of Taxation, by Roger D. Moore. 

Temple Law Quarterly, October (Philadelphia )— 
New Rules Promulgated by the Supreme Court of 
Pennsylvania as to Registration of Students, The Study, 
of the Law and Admission to the Bar, With Introduc- 
tion by Hobert von Moschzisker, Chief Justice of Penn- 
sylvania; Recent Changes in the Rules Regulating the 
Conduct of Preliminary Examination of Prospective 
Law Students in Pennsylvania, by Walter C. Douglas, 
Jr.; Some Aspects of Conversion and Reconversion in 
Testamentary Dispositions, by James R. Wilson. 

Illinois Law Review, December (Chicago )—Scien- 
tific Property, by John H. Wigmore and Francesco 
Ruffini; What a Trade Mark Protects, by George W 
Goble ; Tax Liability of Transferees, by Dana Latham 

Note: A review by Vice President Dawes of 
Willoughby’s The National Budget System with Sug- 
gestions for Its Improvement appears elsewhere in this 
number as a separate article C. P. M 


AN INCIDENT IN A LONDON LAW COURT 


By RICHARD 


E. CocHRAN 


Member of the York, Penn., Bar 


HILE I was still in London, after the ceremonies 
Wy which attended the visit of the American Bar 
Association, on the morning of the last Friday 
of the term which preceded the “long vacation,” I went 
to the Law Courts to witness the closing of the busi- 
ness of a term of court in England. When I entered 
the corridor, I was met by a young barrister, who asked 
me if there was any particular person whom I wanted 
to see, or any proceeding in which I was interested, or 
any place to which I wanted to go, and I replied, no, 
I was merely interested in seeing how they closed the 
business of the term in the English Courts. He in- 
vited me to go with him into the Court over which the 
Lord Chief Justice was presiding. 
We entered a room which was about three-fourths 
as wide and a little more than half as deep as our 
Court Room Number Two in York. On each side of 


the room a door opened from the corridor, and from 
each door an aisle four or five feet wide extended 
Between the 


to the space occupied by the Bar 





aisles were two rows of pews. In width each would 
seat about eight people, and I should say there were 
eight or ten of those pews. Beyond that was the 
Bar and beyond the Bar, in the far end of the room, 
was a raised platform or stage. On that stage was 
a stand about fifteen inches square. Behind this 
stand sat the Lord Chief Justice. On the stage back 
of him, a little to his right, sat Lord Justice Darling. 
There was another door which opened through the 
right wall of the room and through which I saw the 
barristers coming and going. 

I went in from the corridor at the rear through 
the door at the right side and took a seat in the pew 
which was last but one in the room. When I went 
in I saw sitting on the opposite side of the room, in the 
pew last but one, Judge John W. White, of the Marl- 
borough-Blenheim, Atlantic City, New Jersey. Very 
soon after I had taken my seat, a barrister arose and 
presented an application for an extension of time in 
which to take an appeal in some case, which extension 
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was promptly granted. After that was done, another 
barrister arose and presented a similar application The 
Lord Chief Justice hesitated, asked some questions, 
conferred two or three times with Mr. Justice Darling, 
and finally refused the application made by that gentle- 
man. 

While this was taking place, the door at the right 
which afforded a direct entrance to the Bar opened 
and a small woman, probably five feet five inches tall, 
entered and took a seat in the Bar. She was very shab- 
bily dressed in a rusty black suit which looked as if 
it had seen a great deal of wear and a black straw hat 
which looked as old as the suit and was badly out of 
shape. Indeed, it looked as if she might have slept in 
it. The second barrister had no sooner taken his seat 
when this woman arose and addressed the Chief Justice 
as follows: 

“My Lord, I am a wife and mother and grand 
mother. I have a husband with whom I do not live 
We have never been divorced. I do not believe in 
divorce, but we live separate and apart. Therefore | 
have been obliged to earn my own living and to do that 
have followed the occupation of a nurse.”’ She then 
went on to say at considerable length and in the purest 
English that some time before, while engaged at her 
work in some family, she was locked in a room by a 
man. I do not now remember whether she said she 
was locked in the room alone or whether this man 
locked himself in the room with her, but at all events 
the man locked her in, and the result of this conduct 
was that her nervous system had been seriously af 
fected and she had been unable to follow her occupation 
as a nurse from that time on. She then drew herself 
up to her full height and said: “My Lord, I am a 
British citizen and as a British citizen I have certain 
rights, one of which is to earn my own livelihood and 
I have been deprived of that right by the conduct of 
this man.” She added, “I am poor and without means 
and have come here to present to your Lordship my 
cause, in forma pauperis, and to ask your Lordship to 
institute an action against this man, and in the hope 
that one of these gentlemen will espouse my cause,” 
and as she referred to “one of these gentlemen” she 
turned dramatically toward the barristers who sat back 
of her and bowed 

The Lord Chief Justice told her that it was his 
duty to administer justice, not to institute actions; that 
the Judge sat as a judge and not as an advocate, and 
that she would need counsel; that if she were without 
funds he suggested that she apply to three different 
organizations, the names of which I have forgotten. 

She then became very dramatic, and with arm and 
hand raised and finger pointed to the Lord Chief Jus- 
tice, she said: “My Lord, I have applied to one of 
these organizations (naming it) and am told they have 
no funds. I have applied to another of the organiza 
tions (naming it) and am told they are without means 
I have applied to the third organization (naming it 
and am told that they can do nothing to assist me 
Where then shall I go except to the Lord Chief 
Justice of England? And asa British citizen (again 
drawing herself up to her full height) I appeal to 
your Lordship to see that justice is done.” 

The Lord Chief Justice then leaned forward, put- 
ting both elbows on the top of this pedestal, and lean- 
ing away over, addressed this woman in the kindliest 
manner imaginable. He spoke to her as one would 
speak to his ten-year-old daughter and at the same time 


with the same degree of respect that he would have 


the Duchess of Norfolk. 
| 


luty to administer 
were many 


shown had he been talking to 
He told her again that it was his 
justice, not to institute action, that there 
difficulties in her case, and that she would need counsel. 
He called special attention to the fact that she was 
a married woman; that her husband would have to join 
her in an action and that they did not live together and 
were probably not on friendly terms, and gave her 
many other reasons why it was necessary for her to 
have counsel. 

The entire proceeding affected me most profoundly ; 
in the first place, to see the pride which that woman 
took in the fact that she was a British citizen; in the 
second place, the manner in which she presented her 
case to the Chief Justice; in the third, the kindness and 
respect with which the Lord Chief Justice of England 
treated one who was one of Great Britain's very humble 
citizens 

I have told this story many times since I returned 
from London and I have been asked to put it into type- 
writing before I forget it. I said that Judge White 
of Atlantic City was in the court room when I went in. 
[I assume I became so much interested in what was 
taking place that I did not think to look for him while 
this incident continued. When I was about to leave the 
court room, I looked for Judge White but found he 
was not there. 

Afterward in a conversation with Judge White, he 
told me that he did not witness the incident of which 
I spoke, as he left the court room while the second bar- 
rister to whom I have referred was endeavoring to 
secure the order of extension which was refused. 
[Therefore I am very sure that I was the only Amer- 
ican who witnessed the incident. I did not see what 
had become of the young barrister who took me into 
the court room and as he was there on business I did 
not think of attempting to get to the Bar to thank 
him or say good-bye to him, and left the room, but I 
had hardly gotten into the corridor until he followed 
me and met me, asking me if the could take me any- 
where else He took me into the appellate branch 
where three judges were hearing appeals, and in one 
of the equity courts, and he asked me what I thought 
of the incident which had just happened in the court 
room. I told him I thought that if I had seen nothing 
else, it would have justified my visit to London: that I 
did not see how it was possible that such a thing could 
happen in my country, and that if an intruder 
into the Bar in the part of the country in which I 
live and attempt to address the court, a super-serv- 
iceable tipstaff would take her by the arm and march 
her to the door. He then said, “You will probably be 
surprised to know that that woman is a frequenter of 
the courts and always has some complaint or other to 
present,” which made it all the more impressive upon 
me 


could get 


I repeat, here was a very humble citizen of Great 
Britain, one who was in the habit of frequenting courts 
and presenting complaints, and yet the Lord Chief 
Justice showed not the slightest annoyance or im- 
patience but nothing but the manner which a high 
born, educated and cultivated gentleman uses toward 
others who are in a less fortunate position than him- 
self, —‘‘noblesse oblige”! I also recalled the saying of 
the old English wit that first of all judge should 
be a gentleman and it does no harm if he knows some 
law 
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INTEREST TO THE PROFESSION 





Legislator and Lawyer 


Editor AMERICAN Bar AssocrIaTION JOURNAL: 

A fa te subject of discussion in many gatherings 
of lawyers the sins of omission and commission (gen- 
— _— £ lecielatnre } 
erally ¢ of legislatures. We are told that they 
create mountains of statutes; that even the reading would 








con: e \ t iginary lives; that they hem us about 
with laws t we can scarcely breathe: that our sacred 
liberties aré ng taken from us by these laws and by 
the regu f the commissions they are continually 
creating; that laws are being constantly tinkered with to 
little purpos« All this is very bad if true, and yet is tem- 


pered by the t that human life has in this country been 
lengthened some twenty or more years on the average 
within the lifetime of most of us, and in part by health 
laws passed by the legislature which thereby interfered 








with our liberty 

W ithout the necessity of making a direct defense, may 
not the unapy] ated legislator come back at us with a 
sort of tw quoque argument in this fashion? May he not 
waive an « is retort arising from the fact that prob- 
ably half the legislature consists of lawyers, and tell us 
that an infinitely small part of the real legislation in this 
country is the rk of those technically termed legis- 
lators? WI Mr. Legislator may ask, do you ignore the 
fact that, t not legislating in a representative body, 
the judges are r really great and more or less irrespon- 
sible law givers He may add that, while the statutory 
acts are s 1 up in volumes of modest size, the law 
as discove ivented by judges is so vast and uncer- 
tain as to f thousands of volumes, incapable of amass- 
ment by the a ige lawyer because of limitations of purse 
and shelf et the citizen is as much bound by them 


as by statute 
Can he not go further and say that this multiplication 
of books exists in large part because, in the opinion of 


later judges er ones have blundered, and since it is nec- 





essary to away, distinguish and otherwise escape 
from a f é 

Admitting uent changes in detail of laws to little 
obvious purpose, can the courts escape the fact that they 
are not guiltless of like conduct, and that no one is even 
comparatively e in his property and personal rights till 
he has sought diligently for the latest expressions of judicial 
wisdom? 

Can the legislator not argue that what in this regard 


s of opinions from the courts, he has 


has required 
1 the space of a few lines 


frequently 








If our leg tor wants to be really mean, can he not 
say that part s labor has been caused by the inventions 
of courts which are called law, such as extended doctrines 
of the f risk and fellow servant responsibility, 
and tl i to the public has compelled the wiping 
out of much s lled learning on these subjects by a few 
direct words in keeping with the ideas of the times? 

If he insists further on running a parallel between his 
position and that of a judge, may he not point to the fact 
that, while he strained from passing ex post facto laws, 
and that if le his acts are not to be given a retro- 
spective operation, the whole system of common law crimes 
was created by e courts, and in the necessity of things 
was in the first instance ex post facto, while a large part 
of the decisions of courts are in the like necessity retro- 
spective in that t doer of acts did not know in advance 
that his doins re to be forbidden by law? 

Admitting | blunders, may not the legis- 
lator ask if hi committed in the considera- 





ib s and during sittings of only 
every two years, are to be com- 
pared to thos iltitude of judges working all the 
time? And ma I to the fact that, broadly speak- 
lawye half the time feel that the judges are 


tion of relative! 
about three n 








ing, all the f 
in the wrong, and many prove it in their fashion by their 
success in peals 

If we refer to legislation that seems to us silly and 
useless, may not the legislator point out an infinitely larger 
number instances, bound in buckram and conse- 





crated in 
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When we reproach the legislator with his production 
of law, do we not forget that modern conditions have 
infinitely multiplied conditions needing his attention? When 
steam was created in a teakettle, we needed no boiler- 
inspection laws. When the air was not at our command 
we needed no rules to govern airplanes. When we knew 
nothing of the invisible powers of Nature encircling the 
globe, we had no occasion to supervise the radio, an almost 
inconceivable thing not forty years ago, now rightly the 
subject of law? When the stage coach was our most ap- 
proved means of transportation and tallow dips furnished 
us light, we escaped all laws of interstate commerce com- 
missions and other public utility boards. 

Because of the impossibility of the legislature’s master- 
ing all the numerous new situations to arise under our 
more and more complex social situation, there were created 
bodies with power to establish appropriate regulations. 

If, therefore, we find fault with the meddlesomeness 
of legislatures, are we not bringing aan indictment against 
the progress of modern civilization, of which it is but a 
necessary and useful concomitant? 

I wonder if at the bottom of all this discussion on either 
hand there is not a quarrel with the constitution of the 
human mind, which is so made up that it is ready to err 
on the slightest provocation, whether its owner is on the 
bench or in the legislative halls. 

I may also wonder whether we are not unconsciously 
indulging in the system of “trial and error,” a system which 
is consciously adopted in the domain of physical research 
and has the same applicability in the social sphere, whether 
the explorer be called judge or legislator. 

After all, is our attempt altogether laudable when we 
seek to remove the mote from our neighbor's eye in bliss 
ful ignorance of the beam in our own? 

Palo Alto Calif., Dec. 1. Jackson H. Ratston. 


“Patent Pools in Relation to Patent Law” 


Editor AMERICAN Bar ASSOCIATION JOURNAL: 

The writer doesn’t assume to know anything about the 
patent law, but read with interest Mr. Workman’s article 
in the October issue on “Patent Pools in Relation to Patent 
Law.” Among other things, Mr. Workman says: “The 
rights obtained by patent are often confused with the right 
to make, use, and sell the thing invented. He obtains no 
right by his patent in himself to make, use, or vend his own 
invention. ie can not by virtue of the patent grant 
rights that the patent did not confer upon him.” 

In this connection it would have been of interest if 
Mr. Workman had discussed the language of the letters 
patent as issued by the United States, and which read: 
“These letters patent are to grant unto the said (patentee) 
or assigns, for the term of seventeen (17) years, the exclusive 
right to make, use, and vend the said invention throughout the 
United States.” 

Whether or not the patent can confer the right to “make, 
use, and vend” the thing invented may not be open to 
question, as Mr. Workman states, but in any event the 
language of the letters patent certainly does do so 

Port Huron, Mich., Nov. 23. J. F. Wirson 


Believes in Humor 


Editor AMERICAN Bar AssoctaTION JOURNAL: 

The policy of the Journat “In re Humor” apparently 
has been determined adversely to the less lachrymosely in- 
clined, and favorably to those of lofty dignity. At the 
last Kansas State Bar Association meeting nearly every 
speaker contributed to the amusement of the members of 
the bar, to the extent of producing giggles, titters and, it 
must be admitted, even boisterous cachinnation or the more 
inelegant guffaws. From this it appears that even the law- 
yer is not wholly and always possessed of a professional 
dignity above humor. Even President Silas Strawn did not 
find it unworthy of a place in his talk. So may we not 
occasionally see a space devoted to a witty or humorous 
reference? 


Fredonia, Kan., Nov. 30 Ww». B. Kennepy. 











Filing Notice of Federal Tax Lien 


Editor AMERICAN BAR ASSOCIATION JOURNAL: 


It has been called to my attention that in the issue of 
the AMERICAN Bar ASSOCIATION JOURNAL of October, 1927, 
on page 580, appears a statement that thirty states have 
passed appropriate legislation providing for the filing of 
a notice of a federal tax lien and have been recognized 
by the Treasury Department. There follows in a footnote 
on the same page a list of those states, and Massachusetts 
is not included, although it passed appropriate legislation 
in 1915, and such legislation now appears in General Laws, 


chapter 36, section 24. 
State House, Boston, Mass, Nov. 9. 
Henry D. Wicc1n, 
Counsel to the House of Representatives 


Annual Meeting of French Bar 
Editor AMERICAN BAR ASSOCIATION JOURNAL: 


You will recall that when the American Bar Asso- 
ciation held its annual meeting in Cincinnati, Ohio, it was 


addressed by M. Jean Appleton of Paris and Lyons, France, 
who was then the President of the French Bar Association. 


About one year ago I had the pleasure of attending 
one of the monthly meetings of that Association and of 


renewing my friendship with M. Appleton. I am now in 
receipt of a letter from him in which he says, among other 
things: 

“The annual meeting of the French Bar Association 
will take place at Reims on the 17th of May, 1929, and the 
three following days. Please tell your colleagues of the 
Chicago Bar that we should be glad to welcome them at 


AMERICAN Bar ASSOCIATION JOURNAL 


Reims if they wish to attend our meeting. They will 
kindly apply to me if they want any further information.” 

M. Appleton can be reached at 6 Bis, Rue Lavoisier, 
Paris, France. 

From my own experience I am sure that any member 
of the American Bar Association will feel well repaid for 
any effort expended in attending the meeting referred to 

Chicago, Dec. 5. Cuarces O. RUNDALL. 





Commercial Law League’s Revised Rate 
Schedule 


Editor AMERICAN Bar ASSOCIATION JOURNAL 
It occurred to us that you might want to mention in 


the revised schedule of rates adopted by our organization 
at its 33rd annual convention during August of this year. 

This letter to you is occasioned by a number of in- 
quiries received at this office since the adjournment of our 
convention from attorneys who are not members of the 
League, but who are nevertheless interested in learning 
something definite about the schedule referred to. 

On and after January 1, 1928, the following rates are 
effective: 

15 per cent on the first $500. 

10 per cent on the excess of $500 to $1,000 

5 per cent on the excess of $1,000 

Minimum commission, $7.50. 

On items of $15.00 or less, 50 per cent 

For suit: A suit fee, of not less than $7.50, to be added 
to commissions, the whole not to exceed 50 per cent of 
the amount of the claim. Suit fees are not contingent. 

Chicago, Nov. 15 MartTIN J. TEIGAN, Secretary. 
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California 





California Association’s Last Annual 
Meeting 
The final session of the California 
State Bar Association was held at Co- 


ronado on November 15, 16 and 17. The 


Association adjourned to meet at San 
Francisco on November 19, the date set 
for the organization of the State Bar 
under the inclusive plan sanctioned by 
the legislature. The old Association 
of course, merged with the State Bar. At 
the final session at Coronado full sup- 
port and loyalty were enthusiastically 
pledged to the new Bar organization 
But although this was the final an- 
nual meeting of the California State Bar 
Association and although there was a 
natural feeling of sadness at the aban- 
donment of the particular organization 
which has wrought so long and well for 
the public and the profession, there 
was no lack of interest in the proceed- 
ings. The program was significant, the 
discussions entertaining and the attend- 
ance large. It was fitting that on such 
an occasion there should be a backward 
glance at the achievements of the Asso- 
ciation, and this was supplied by Sec- 
retary Thomas W. Robinson in his re- 
port. The following summary of this 
part of the Secretary’s report is taken 
from the San Francisco Recorder 
“Among the measures sponsored and 
put upon the statute books as the re- 
sult of the association’s efforts are many 
amendments to the codes and statutes 
affecting procedure in the courts and the 
administration of justice. Among them 
are measures increasing the number of 
divisions of the District Courts of Ap- 
peal; laws providing for declaratory judg- 


ments and giving them precedence over 
other forms of actions; the creation of 
a board of bar examiners; substantial in- 
creases in the compensation of the judi- 
ciary; certain amendments to the com- 
munity property law; the enactment of 
certain uniform state laws and the crea- 
tion of a state commission on uniform 
state laws; the campaign to prevent the 
unlawful practice of the law by corpo- 
rations and others; the adoption of a 
modern code of criminal procedure; the 
creation of the Judicial Council and the 
enactment of the State Bar Act. He 
pointed to procedure by rule of court and 
the establishment of a state constabu- 
lary as two measures sponsored by the 
association that have thus far failed of 
enactment.” 

One of the principal addresses deliv- 
ered at the meeting was that of Hon. 
Silas H. Strawn, President of the Amer- 
ican Bar Association, who spoke on 
“Our Changing Responsibilities.” The 
presidential address by Hon. Thomas 
C. Ridgway of Los Angeles was entitled 
“Carrying the Torch,” and in it he 
dealt eloquently and instructively with 
agencies which have carried the torch 
of improvement in the administration 
of justice at various periods, each pass- 
ing it on to its successors after the man- 
ner of the runners in the ancient Greek 
torch race. Other addresses on the pro- 
gram were by Hon. Carl J. Wheat, on 
“Some Pitfalls of the Practice Before 
the Railroad Commission”: Hon. Waldo 
M. York, “Some Lawyers I Have 
Known.” At the last session of the 
meeting President Ridgway directed at- 
tention to the fact that it was the one 
hundred and fortieth anniversary of the 
signing of the Constitution of the U. S. 
and called for appropriate remarks from 
the floor. Former President Jeremiah 


F. Sullivan and Mr. Frank C. Tyrrell 
responded. 

One of the outstanding features of the 
meeting was the refusal by the Asso- 
ciation, after a spirited debate, to ap- 
prove the Commonwealth Club Plan for 
the appointment of judges by the Gov- 
ernor with subsequent ratification of 
such appointments by the people. “The 
proposed amendment to the constitu- 
tion,” says the Recorder, “which was 
first discussed by the Commonwealth 
Club in 1912 and presented to the Leg- 
islature in 1915 by Senator W 
Chandler, of Fresno, but defeated, was 
advocated upon the principal ground 
that the people were not in a position, 
as was the executive, to know the qual- 
ifications of candidates for the judiciary, 
and that therefore better judges would 
be secured by the system provided by 
the amendment. It was also argued in 
support of the Commonwealth Club plan 
that the present method was unfair to 
incumbent judges, in that it subjected 
them to the activities of a political cam- 
paign and to the necessity for constant 
advertising in order to keep themselves 
before the people if they desired re- 
election. 

“The opposition, led by Kemper Camp- 
bell, of Los Angeles, based its argument 
upon the idea that in the first place any 
appointive system is repugnant to our 
form of government and the spirit of 
our institutions, and upon the fact that 
there was a better way, and that was 
through endorsement by the Bar Asso- 
ciation through a plebiscite of the bar. 
The plan was also attacked upon the 
ground that it was a novelty, and on 
that ground should be refused support.” 

During the meeting the Judicial sec- 
tion heard and considered a number of 
addresses relating to the jurisdiction of 
the courts, the acceleration of work in 
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It’s No Joke 


TS NO JOKE to spend a lot of time 


looking up the law for a client only to 








find that he hasn t a case. 





How much easier it is to take down 
the A. L. R. Digest and see if that question has 


been annotated in the American Law Reports. 


If it has, the annotation will give you all cases in 
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You know whether you have a case or not—and 






if not you ve saved yourself a lot of useless work. 
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By C. P. BERRY 
of the St. Louis Bar 
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the appellate courts and the expediting 
of trials in the superior courts. Judge 
Harry A. Hollzer of Los Angeles spoke 
on “The Judicial Council in Operation.” 





Illinois 





Mid-Year Meeting of Illinois Bar 


Under the plan of organization of 
the Illinois State Bar Association, the 
Board of Governors hold a meeting in 
September, at which the chairmen of 
various committees are in attendance, 
and the plans of the year for each com- 
mittee discussed. Between Thanksgiv- 
ing and Christmas a general meeting of 
the Association is held, at which each 
committee chairman is expected to be 
present and give the members an op- 
portunity to discuss its work while the 
committee is active. Again, in February 
the committees are required to report 
to the Board, and the final committee 
reports for the year are submitted to the 
Association at the annual meeting. 

This year the Mid-Year meeting was 
held at Northwestern Law School Fri- 
day, December 2. It was well at- 
tended, as the various local Bar Associa- 
tions of the State had been invited to 
send delegates, and a large number of 
them responded. 

On calling the roll 
tees, it developed that practically all of 
them had held meetings and were busily 
engaged in the work of the year. 





of the commit- 


The Grievance Committee, Alonzo 
Hoff of Springfield, Chairman, is work- 
ing on the question of corporations as- 
suming to practice law, and promises 
interesting developments in the near fu- 
ture. 

The Organization Committee, Charles 
V. O’Hern of Peoria, Chairman, re- 
ported increasing activity in local Bar 
Associations. The Committee is revis- 
ing its list of speakers available for 
local Bar Association meetings, which 
list has been very helpful in the past in 
assisting local Bar Associations in the 
selection of their speakers. 

The Committee on New Members, 
Warren B. Buckley of Chicago, Chair- 
man, is now putting on a vigorous cam- 
paign for membership in Chicago. 

The Commitee on Admissions to the 
Illinois Bar, Logan Hay of Springfield, 
Chairman, is continuing its good work of 
welcoming each class of new lawyers 
when they are admitted by the Supreme 
Court on the first day of oral argument 
of each term. 

Probably the outstanding work of the 
Illinois State Bar Association at the 
present time is being done by the IIli- 
nois Association of Criminal Justice, 
which was organized through the ac- 
tivities of the Committee on Enforce- 
ment of Criminal Law, Amos C. Miller, 
Chicago, Chairman. This Association is 
making a crime survey in Illinois some- 
what similar to the one recently made 
in Missouri. The survey is divided into 
nine divisions, with each division in 
charge of the most capable person the 


Association could find in his particular 
line. A meeting of the heads of these 
Divisions and the leading Judges and 
lawyers of the State will be held on 
December 30, at which time preliminary 
reports will be made. 

The Committee on 
W. B. Hale, Chicago, Chairman, is 
working upon the questions given at 
bar examinations, and pre-legal educa- 
tional standards. While Illinois has 
adopted the American Bar Association 
standards in pre-legal educational re- 
quirements, the Association committee 
is constantly at work ironing out the 
difficulties incident to the operation of 
the requirement. 

The Committee on Corporations Prac- 


Legal Education, 


ticing Law, John F. Voigt, Chicago,, 
Chairman, reports that it has given a 
great deal of publicity to the prohibitions 


of the Illinois law against corporations 
assuming to practice law, and in con- 
nection with the Grievance Committee 


is planning legal proceedings which 
will put a bite into the present laws 
The Committee on Fees and Sched- 


ules, Richard Yates Hoffman, Chicago, 
Chairman, gave a report recommend 
minimum fees for legal servi 
various Federal Boards and 
sions Practice before such 
a recent development of the 
suggested schedule of fees wa 
tofore included in the schedule 
Association. 
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the entire membership. The next devel- 
opment in the organization was the crea- 
tion of Federations of Local Bar As- 
sociations in the seven Supreme Court 
Districts of the State This led to a 
rapid development of Local Bar Asso- 
ciations, until today there are over one 
hundred active Local Bar Associations 
affiliated with the State organization. 
Each of these Federations elects one 
member of the Board of Governors, and 
six members of the Board are elected 
at large by a mail vote of the general 
membership at the same time the officers 
are elected The Association still re- 
tains the voluntary membership idea, 
and voting at annual meetings is given 
to all members who care to attend. For 
some time it has been felt by members 
of the Association that voting at annual 
meetings should be representative, and 

the report of the Board of Governors 
the following resolution was submitted 
to the Association for its discussion 

“Resolved, that the Board of Gover- 
nors be requested to take the necessary 

tion to change the form of organiza 
tion of the Illinois State Bar Associa- 
tion so that 

“1. A Legislative Council be estab- 
lished to consist of one delegate from 
each local bar association affiliated with 
the Illinois State Bar Association, pro- 
vided that said local bar association in 
cludes in its membership five or more 
members of the Illinois State Bar Asso- 
ciation; provided, further, that local bar 
associations with more than fifty mem- 
bers of the State Association shall be 
entitled to one additional delegate for 
each fifty members of the State Asso- 
ciation or major fraction thereof, but not 
exceeding twenty delegates for any local 
bar association. 

“2. Delegates to the Legislative 
Council shall be selected in such man- 
ner as each affiliated local bar associa 
tion shall determine but no person shall 
be a delegate who is not a member in 
good standing of the Illinois State Bar 
Association. 

The Legislative Council shall 

neet at the time of the annual meeting 

the association and at such other 

mes as the President of the Illinois 

State Bar Association may designate, 

upon ten days’ notice to each affiliated 
al bar association. 

“4. The legislative power of the As- 
sociation shall be vested in the Legis 
lative Council, provided, that in the 
nterim between its sessions the Board 
Governors shall have power to pass 

legislation not inconsistent with the 
ts of said Legislative Council. 





hat delegates of one-half of all 
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affiliated bar associations shall constitute 
a quorum.” 

The discussion of this resolution 
proved exceedingly interesting and con- 
sumed all of the remaining time of the 
Mid-Year meeting. At the closing hour 
the question was far from settled, and 
the resolution was referred back to the 
Board of Governors, with instructions 
to reconsider the same and submit the 
proper amendments to the Articles of 
Incorporation and By-Laws to the gen- 
eral membership for discussion at the 
1928 annual meeting. 

At 6:30 P. M. the Association tendered 
its Annual Reception and Banquet to 
the Justices of the Illinois Supreme 
Court and their Ladies. All members of 
the Supreme Court were present, with 
the exception of Justices Farmer and 
De Young, who were absent on account 
of illness. The ladies of the members 
of the Court were entertained at noon by 
a luncheon given by Mrs. Rush C. But- 
ler, wife of the President of the Asso- 
ciation, and the afternoon was spent 
at the Chicago Orchestra. The recep- 
tion and dinner were the most brilliant 
social affairs the Association has ever 
given, the new Palmer House furnishing 
a setting which will long be remembered 
by those present. After dinner Presideat 
Rush C. Butler presided, and the speak- 
ers of the evening were Honorable Oscar 
E. Heard, Chief Justice of Illinois, and 
Honorable Silas H. Strawn, President 
of the American Bar Association. Both 
addresses were excellent. 

The American Association of Law 
Schools will hold its annual meeting in 
Chicago during the Christmas holidays, 
and on December 30, 1927, the Illinois 
State Bar Association will entertain the 
members of the Law School Association 
at a dinner at the Stevens Hotel 





South Dakota 





At the annual meeting of the South 
Dakota Bar Association held at Huron 
on Sept. 9 and 10, the program as printed 
in a previous issue of the Journal was 
carried out. 

The following officers were elected 

for the ensuing year: President, John 
Howard Gates, Pierre; Vice-President, 
Fred D. Wicks, Scotland; Vice-Presi- 
dent, Walter G. Miser, Rapid City; 
Treasurer, L. M. Simons, Belle Four- 
che; Secretary, Karl Goldsmith, Pierre. 
Members of the Executive Council: 
First Circuit, W. R. Cleland, Vermilion; 
Second, Geo. J. Danforth, Siqux Falls; 
Third, George W. Case, Watertown; 
Fourth, H. E. Hitchcock, Mitchell; 
Fifth, Ray F. Williamson, Aberdeen; 
Sixth, Glenn W. Martens, Pierre; Sev- 
enth, H. R. Hanley, Rapid City; Eiehth, 
W. G. Rice, Deadwood; Ninth, William 
H. Warren, De Smet; Tenth, W. M. 
Potts, Mobridge; Eleventh, M. I. Sharpe, 
Kennebec; Twelfth, W. F. Eddy, Lem- 
mon. 
Yankton was selected as the place for 
the next annual meeting but the date 
was not definitely fixed. It will probably 
be in August, 1928. 

At the annual banquet toasts were 
responded to by Gov. William J. Bulow, 
Hon. N. D. Burch of the Supreme 
Court, H. G. Fuller Esq., of Pierre, 
Dean Roscoe Pound and Senator Walsh 
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Miscellaneous 





The St. Louis Bar Association 
operated with the Red Cross in a can 
paign against unscruptious insur 
adjusters, unethical lawyers, profiteering 
landlords and others reported to be tr 
ing to victimize tornado sufferers, 
cording to an article in the 
Democrat. A _ legal department was 
opened across the street from the Red 
Cross headquarters where free legal ad 
vice was given to all sufferers who asked 
it. About seventy requests for this kind 
of aid were made daily during the period 
immediately following the catastrophe 
Two representatives of the Bar Associa- 
tion were on duty daily to render all 
assistance necessary. The bureau was in 
charge of Gertrude M l 
counselor of the St. Li 
Association 

At a recent meeting of the 
City Bar Association the following of 
ficers were elected: William C. Scarritt, 
president; W. H. H Piatt, vic« Si 
dent; William P. Pinkerton, secretary; 
Frank P. Barker, treasurer 

Mr. Harold F. Trapp of Lincoln, IIL, 
was elected President of the Federation 
of Local Bar Associations of the Third 
Illinois Sureme Court District. Judge 
Frank Lindley of Paxton chosen 
vice-president, and Mr. George H. Webb 
of Springfield, secretary-treasurer. Pax 
ton was chosen as the place of meeting 
for next year’s district conventio1 

Mr. Ray Deahl of Goshen was elected 
president of the Elkhart, Ind., County 
Bar Association; Verne G. Cawley, Elk 
hart, vice-president; Clell E. Firestone, 
Goshen, secretary; Claude A. Lee, Elk 
hart, treasurer. 

At the eleventh annual meeting of the 
Federation of Local Bar Associations of 
the First Supreme Court District of 
Illinois, the following officers were elec 
ted: P. J. Kolb, Mt. Carmel, president; 
. F. Layman, Benton, vice-president; 
Clarence E. Soward, Elizabethtown, sec 
retary; Harold G. Baker, East St. Louis, 
treasurer; W. S. Dewey, Cairo, member 
of state board of governors. Elizal 
town was selected as the place 
next annual meeting 

Capt. William C. Mitchell was u1 
mously elected president of the Ti 
canoe County, Ind., Bar 
Frank Kimmel was chosen 
dent and John B. Hudson, 


and treasurer 
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